BUSI NESS AND COMVERCE CCDE
TITLE 1. UNI FORM COMVERCI AL CODE
CHAPTER 1. GENERAL PROVI SI ONS
SUBCHAPTER A. GENERAL PROVI SI ONS
Sec. 1.101. SHORT TITLES. (a) This title may be cited as the
Uni f orm Comrerci al Code
(b) This chapter may be cited as Uniform Comrerci al Code- -
CGeneral Provisions.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.102. SCOPE OF CHAPTER. This chapter applies to a
transaction to the extent that it is governed by another chapter of
this title.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.103. CONSTRUCTION OF TITLE TO PROMOTE I TS PURPOSES AND
POLI CIES; APPLI CABI LITY OF SUPPLEMENTAL PRI NCI PLES OF LAW (a)
This title nmust be liberally construed and applied to pronote its
under | yi ng purposes and policies, which are:

(1) to sinmplify, clarify and noderni ze the | aw governing
commerci al transactions;

(2) to permt the continued expansion of conmerci al
practices through custom usage and agreenent of the parties; and

(3) to make uniformthe | aw anong the vari ous
jurisdictions.

(b) Unl ess displaced by the particular provisions of this
title, the principles of Iaw and equity, including the |aw nerchant
and the law relative to capacity to contract, principal and agent,
estoppel, fraud, m srepresentation, duress, coercion, mstake,
bankruptcy, or other validating or invalidating cause shal
suppl ement its provisions.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.104. CONSTRUCTI ON AGAI NST | MPLI ED REPEAL. This title
bei ng a general act intended as a unified coverage of its subject
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matter, no part of it shall be deenmed to be inpliedly repeal ed by
subsequent legislation if such construction can reasonably be
avoi ded.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.105. SEVERABILITY. |If any provision or clause of this
title or its application to any person or circunstance is held
invalid, the invalidity does not affect other provisions or
applications of this title which can be given effect w thout the
invalid provision or application, and to this end the provisions of
this title are severable.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.106. USE OF SI NGULAR AND PLURAL; CENDER. In this
title, unless the statutory context otherw se requires:
(1) words in the singular nunber include the plural, and
those in the plural include the singular; and
(2) words of any gender also refer to any other gender.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.107. SECTION CAPTIONS. Section captions are parts of
this title.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.108. RELATION TO ELECTRONI C SI GNATURES | N GLOBAL AND
NATI ONAL COMVERCE ACT. This title nodifies, limts, and supersedes
the federal Electronic Signatures in d obal and National Comrerce Act
(15 U.S.C. Section 7001 et seq.) but does not nodify, limt, or
supersede Section 101(c) of that Act (15 U S.C. Section 7001(c)) or
aut hori ze el ectronic delivery of any of the notices described in
Section 103(b) of that Act (15 U . S.C. Section 7003(b)).

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Statute text rendered on: 1/29/2016 -2 -



BUSI NESS AND COMVERCE CODE

SUBCHAPTER B. GENERAL DEFI NI TI ONS AND PRI NCl PLES OF | NTERPRETATI ON
Sec. 1.201. GENERAL DEFINITIONS. (a) Unless the context
ot herwi se requires, words or phrases defined in this section, or in
the additional definitions contained in other chapters of this title
that apply to particular chapters or parts thereof, have the neanings
st at ed.
(b) Subject to definitions contained in other chapters of this
title that apply to particular chapters or parts thereof:

(1) "Action,” in the sense of a judicial proceeding,

i ncl udes recoupnent, counterclaim set-off, suit in equity, and any
ot her proceeding in which rights are determ ned.

(2) "Aggrieved party" neans a party entitled to pursue a
remedy.

(3) "Agreenent," as distinguished from"contract," means
the bargain of the parties in fact, as found in their |anguage or

inferred fromother circunstances, including course of perfornmnce,
course of dealing, or usage of trade as provided in Section 1.303.

(4) "Bank" neans a person engaged in the business of
banki ng and i ncludes a savi ngs bank, savings and | oan associ ati on,
credit union, and trust conpany.

(5) "Bearer" neans a person in control of a negotiable
el ectroni c docunent of title or a person in possession of a
negoti abl e instrument, a negotiable tangi bl e docunent of title, or a
certificated security that is payable to bearer or indorsed in blank.

(6) "Bill of lading" neans a docunent of title evidencing
the recei pt of goods for shipnment issued by a person engaged in the
busi ness of directly or indirectly transporting or forwarding goods.
The term does not include a warehouse receipt.

(7) "Branch" includes a separately incorporated foreign
branch of a bank.

(8) "Burden of establishing"” a fact neans the burden of
persuading the trier of fact that the existence of the fact is nore
probabl e than its nonexi stence.

(9) "Buyer in ordinary course of business" nmeans a person
t hat buys goods in good faith, w thout know edge that the sale
violates the rights of another person in the goods, and in the
ordinary course froma person, other than a pawnbroker, in the
busi ness of selling goods of that kind. A person buys goods in the
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ordinary course if the sale to the person conports with the usual or
customary practices in the kind of business in which the seller is
engaged or with the seller's own usual or customary practices. A
person that sells oil, gas, or other mnerals at the well head or

m nehead is a person in the business of selling goods of that kind.
A buyer in ordinary course of business may buy for cash, by exchange
of other property, or on secured or unsecured credit, and nay acquire
goods or docunents of title under a preexisting contract for sale.
Only a buyer that takes possession of the goods or has a right to
recover the goods fromthe seller under Chapter 2 may be a buyer in
ordi nary course of business. "Buyer in ordinary course of business”
does not include a person that acquires goods in a transfer in bulk
or as security for or in total or partial satisfaction of a noney
debt .

(10) "Conspicuous,” with reference to a term neans so
witten, displayed, or presented that a reasonabl e person agai nst
which it is to operate ought to have noticed it. Wether a termis
"conspi cuous” or not is a decision for the court. Conspicuous terns
i ncl ude the follow ng:

(A) a heading in capitals equal to or greater in size
than the surrounding text, or in contrasting type, font, or color to
t he surrounding text of the sane or |esser size; and

(B) language in the body of a record or display in
| arger type than the surrounding text, or in contrasting type, font,
or color to the surrounding text of the same size, or set off from
surroundi ng text of the sanme size by synbols or other marks that cal
attention to the | anguage.

(11) "Consuner"™ means an individual who enters into a
transaction primarily for personal, famly, or househol d purposes.

(12) "Contract," as distinguished from"agreenent," nmeans
the total |egal obligation that results fromthe parties' agreenent
as determned by this title as suppl enented by any other applicable
| aws.

(13) "Creditor"™ includes a general creditor, a secured
creditor, a lien creditor and any representative of creditors,
i ncludi ng an assignee for the benefit of creditors, a trustee in
bankruptcy, a receiver in equity and an executor or adm nistrator of
an insolvent debtor's or assignor's estate.

(14) "Defendant” includes a person in the position of
defendant in a counterclaim cross-claim or third-party claim
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(15) "Delivery,"” with respect to an el ectronic docunent of
title, means voluntary transfer of control, and with respect to an
instrunment, a tangi ble docunent of title, or chattel paper, neans
vol untary transfer of possession.

(16) "Docunent of title" means a record that in the regul ar
course of business or financing is treated as adequately evidencing
that the person in possession or control of the record is entitled to
receive, control, hold, and di spose of the record and the goods the
record covers, and purports to be issued by or addressed to a bailee
and to cover goods in the bailee' s possession which are either
identified or are fungible portions of an identified mass. The term
includes a bill of lading, transport docunent, dock warrant, dock
recei pt, warehouse receipt, and order for delivery of goods. An
el ectroni c docunent of title is evidenced by a record consisting of
information stored in an electronic medium A tangi bl e docunent of
title is evidenced by a record consisting of information that is
inscribed on a tangi ble nmedi um

(17) "Fault" neans a default, breach, or wongful act or
om ssi on.

(18) "Fungi bl e goods" neans:

(A) goods of which any unit, by nature or usage of
trade, is the equivalent of any other like unit; or

(B) goods that by agreement are treated as equival ent.

(19) "Genuine" neans free of forgery or counterfeiting.

(20) "Good faith," except as otherw se provided in Chapter
5, neans honesty in fact and the observance of reasonabl e conmerci al
standards of fair dealing.

(21) "Holder" neans:

(A) the person in possession of a negotiable instrunent
that is payable either to bearer or to an identified person that is
t he person in possession;

(B) the person in possession of a negotiable tangible
docunent of title if the goods are deliverable either to bearer or to
the order of the person in possession; or

(C© a person in control of a negotiable electronic
docunent of title.

(22) "Insolvency proceeding " includes an assignnent for
the benefit of creditors or other proceeding intended to |iquidate or
rehabilitate the estate of the person invol ved.

(23) "Insolvent" neans:
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(A) having generally ceased to pay debts in the
ordi nary course of business other than as a result of a bona fide
di sput e;

(B) being unable to pay debts as they becone due; or

(C being insolvent within the neaning of the federal
bankruptcy | aw.

(24) "Money" neans a nedi um of exchange currently
aut hori zed or adopted by a donestic or foreign governnment. The term
i ncludes a nonetary unit of account established by an
i nt ergovernnental organi zation or by agreenent between two or nore
countries.

(25) "Organization" nmeans a person other than an
i ndi vi dual .

(26) "Party," as distinguished from"third party,” nmeans a
person that has engaged in a transaction or made an agreenent subject
to this title.

(27) "Person" neans an individual, corporation, business
trust, estate, trust, partnership, limted liability conpany,
associ ation, joint venture, governnent, governmental subdivision,
agency, or instrunmentality, public corporation, any other |egal or
commercial entity, or a particular series of a for-profit entity.

(28) "Present value" nmeans the anmobunt as of a date certain
of one or nore suns payable in the future, discounted to the date
certain by use of either an interest rate specified by the parties if
that rate is not manifestly unreasonable at the tine the transaction
is entered into or, if an interest rate is not so specified, a
comercially reasonable rate that takes into account the facts and
circunstances at the tinme the transaction is entered into.

(29) "Purchase" neans taking by sale, |ease, discount,
negoti ati on, nortgage, pledge, lien, security interest, issue or
reissue, gift, or any other voluntary transaction creating an
interest in property.

(30) "Purchaser" neans a person that takes by purchase.

(31) "Record" neans information that is inscribed on a
tangi ble nmediumor that is stored in an electronic or other medi um
and is retrievable in perceivable form

(32) "Renedy" nmeans any renedial right to which an
aggrieved party is entitled with or without resort to a tribunal.

(33) "Representative" nmeans a person enpowered to act for
anot her, including an agent, an officer of a corporation or
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associ ation, and a trustee, executor, or adm nistrator of an estate.

(34) "Right" includes renedy.

(35) "Security interest"” nmeans an interest in personal
property or fixtures which secures paynent or performance of an
obligation. "Security interest” includes any interest of a consignor
and a buyer of accounts, chattel paper, a paynent intangible, or a
prom ssory note in a transaction that is subject to Chapter 9.
"Security interest"” does not include the special property interest of
a buyer of goods on identification of those goods to a contract for
sal e under Section 2.401, but a buyer may al so acquire a "security
interest” by conplying with Chapter 9. Except as otherw se provided
in Section 2.505, the right of a seller or |essor of goods under
Chapter 2 or 2A to retain or acquire possession of the goods is not a
"security interest,” but a seller or lessor may also acquire a
"security interest” by conplying with Chapter 9. The retention or
reservation of title by a seller of goods notw thstandi ng shi pnent or
delivery to the buyer under Section 2.401 is limted in effect to a
reservation of a "security interest.” Wether a transaction in the
formof a | ease creates a security interest is determ ned pursuant to
Section 1.203.

(36) "Send" in connection with a witing, record, or notice
nmeans:

(A) to deposit in the mail or deliver for transm ssion
by any other usual nmeans of communication with postage or cost of
transm ssion provided for and properly addressed and, in the case of
an instrument, to an address specified thereon or otherw se agreed,
or if there be none to any address reasonabl e under the
ci rcunst ances; or

(B) in any other way cause to be received any record or
notice within the tine at which it would have arrived if properly
sent .

(37) "Signed" includes using any synbol executed or adopted
with present intention to adopt or accept a witing.

(38) "State" neans a State of the United States, the
District of Colunbia, Puerto Rico, the United States Virgin Islands,
or any territory or insular possession subject to the jurisdiction of
the United States.

(39) "Surety" includes a guarantor or other secondary
obl i gor.

(40) "Term means a portion of an agreenent that relates to
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a particular matter.

(41) "Unauthorized signature" means a signature nmade
wi t hout actual, inplied, or apparent authority. The termincludes a
forgery.

(42) "Warehouse receipt” nmeans a docunent of title issued
by a person engaged in the business of storing goods for hire.

(43) "Witing" includes printing, typewiting, or any other
intentional reduction to tangible form "Witten" has a
correspondi ng neani ng.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1973, 63rd Leg., p. 997, ch. 400, Sec. 2, Jan. 1,
1974; Acts 1983, 68th Leg., p. 1535, ch. 290, Sec. 12, eff. Aug. 29,
1983; Acts 1983, 68th Leg., p. 2575, ch. 442, Sec. 12, eff. Sept. 1
1983; Acts 1989, 71st Leg., ch. 846, Sec. 1, eff. Sept. 1, 1989;
Acts 1995, 74th Leg., ch. 921, Sec. 2, eff. Jan. 1, 1996; Acts 1999,
76th Leg., ch. 414, Sec. 2.12, 2.13, eff. July 1, 2001; Acts 2003,
78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 2, eff. Septenber
1, 2005.

Acts 2015, 84th Leg., RS., Ch. 120 (S.B. 1077), Sec. 1, eff. My
23, 2015.

Sec. 1.202. NOTICE; KNOALEDGE. (a) Subject to Subsection

(f), a person has "notice" of a fact if the person:

(1) has actual know edge of it;

(2) has received a notice or notification of it; or

(3) fromall the facts and circunstances known to the
person at the tine in question, has reason to know that it exists.

(b) "Know edge" neans actual know edge. "Knows" has a
correspondi ng meani ng.

(c) "Discover," "learn," or words of simlar inport refer to
know edge rather than to reason to know.

(d) A person "notifies" or "gives" a notice or notification to
anot her person by taking such steps as may be reasonably required to
informthe other person in ordinary course, whether or not the other
person actually cones to know of it.

(e) Subject to Subsection (f), a person "receives" a notice or
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notification when:

(1) it comes to that person's attention; or

(2) it is duly delivered in a formreasonabl e under the
ci rcunst ances at the place of business through which the contract was
made or at another |ocation held out by that person as the place for
recei pt of such communi cati ons.

(f) Notice, know edge, or a notice or notification received by
an organi zation is effective for a particular transaction fromthe
time it is brought to the attention of the individual conducting that
transaction and, in any event, fromthe tinme it would have been
brought to the individual's attention if the organization had
exerci sed due diligence. An organization exercises due diligence if
it maintains reasonable routines for comunicating significant
information to the person conducting the transaction and there is
reasonabl e conpliance with the routines. Due diligence does not
require an individual acting for the organi zation to conmunicate
i nformati on unl ess the comrunication is part of the individual's
regul ar duties or the individual has reason to know of the
transaction and that the transaction would be materially affected by
t he information.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.203. LEASE DI STI NGUI SHED FROM SECURI TY | NTEREST. (a)
Whet her a transaction in the formof a | ease creates a | ease or
security interest is determned by the facts of each case.

(b) A transaction in the formof a | ease creates a security
interest if the consideration that the |lessee is to pay the | essor
for the right to possession and use of the goods is an obligation for
the termof the |l ease and is not subject to term nation by the
| essee, and:

(1) the original termof the |ease is equal to or greater
than the remaining economc |life of the goods;

(2) the lessee is bound to renew the | ease for the
remai ni ng economc |life of the goods or is bound to becone the owner
of the goods;

(3) the lessee has an option to renew the | ease for the
remai ni ng economc |life of the goods for no additional consideration
or for nom nal additional consideration upon conpliance with the

Statute text rendered on: 1/29/2016 -9 -



BUSI NESS AND COMVERCE CODE

| ease agreenent; or

(4) the | essee has an option to beconme the owner of the
goods for no additional consideration or for nom nal additional
consi deration upon conpliance with the | ease agreenent.

(c) Atransaction in the formof a | ease does not create a
security interest nerely because:

(1) the present value of the consideration the | essee is
obligated to pay the lessor for the right to possession and use of
the goods is substantially equal to or is greater than the fair
mar ket val ue of the goods at the tinme the |ease is entered into;

(2) the |l essee assunes risk of |oss of the goods;

(3) the lessee agrees to pay, wth respect to the goods,

t axes, insurance, filing, recording, or registration fees, or service
or mai nt enance costs;

(4) the lessee has an option to renew the |ease or to
beconme t he owner of the goods;

(5) the | essee has an option to renew the | ease for a fixed
rent that is equal to or greater than the reasonably predictable fair
mar ket rent for the use of the goods for the termof the renewal at
the tinme the option is to be perfornmed; or

(6) the | essee has an option to becone the owner of the
goods for a fixed price that is equal to or greater than the
reasonably predictable fair market value of the goods at the tine the
option is to be perforned.

(d) Additional consideration is nomnal if it is less than the
| essee' s reasonably predictable cost of perform ng under the |ease
agreenent if the option is not exercised. Additional consideration
is not nomnal if:

(1) when the option to renew the lease is granted to the
| essee, the rent is stated to be the fair market rent for the use of
the goods for the termof the renewal determ ned at the tinme the
option is to be performed; or

(2) when the option to becone the owner of the goods is
granted to the |l essee, the price is stated to be the fair narket
val ue of the goods determ ned at the tine the option is to be
per f or med.

(e) The "remaining economc |ife of the goods"” and "reasonably
predi ctable" fair market rent, fair market value, or cost of
perform ng under the | ease agreenent nust be determ ned with
reference to the facts and circunstances at the time the transaction
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is entered into.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.204. VALUE. Except as otherw se provided in Chapters 3,

4, and 5, a person gives value for rights if the person acquires
t hem

(1) inreturn for a binding commtnent to extend credit or
for the extension of imedi ately available credit, whether or not
drawn upon and whet her or not a charge-back is provided for in the
event of difficulties in collection;

(2) as security for, or in total or partial satisfaction
of, a preexisting claim

(3) by accepting delivery under a preexisting contract for
pur chase; or

(4) in return for any consideration sufficient to support a
sinpl e contract.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.205. REASONABLE TI ME; SEASONABLENESS. (a) Wether a
time for taking an action required by this title is reasonable
depends on the nature, purpose, and circunstances of the action.

(b) An action is taken seasonably if it is taken at or within
the tinme agreed or, if notine is agreed, at or within a reasonable
tinme.

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.206. PRESUMPTIONS. Whenever this title creates a
“presunption” with respect to a fact, or provides that a fact is
"presunmed,” the trier of fact nust find the existence of the fact
unl ess and until evidence is introduced that supports a finding of
i ts nonexi stence.

Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.
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SUBCHAPTER C. TERRI TORI AL APPLI CABI LI TY AND GENERAL RULES

Sec. 1.301. TERRITORI AL APPLI CATION OF THE TI TLE; PARTIES
PONER TO CHOOSE APPLI CABLE LAW (a) Except as provided hereafter in
this section, when a transaction bears a reasonable relation to this
state and also to another state or nation the parties nmay agree that
the law either of this state or of such other state or nation shal
govern their rights and duties. Failing such agreenent this title
applies to transactions bearing an appropriate relation to this
state.

(b) Were one of the followi ng provisions of this title
specifies the applicable |aw, that provision governs and a contrary
agreenent is effective only to the extent permtted by the |aw
(including the conflict of |laws rules) so specified:

Ri ghts of creditors against sold goods. Section 2.402.

Applicability of the chapter on Leases. Sections 2A 105 and
2A. 106.

Applicability of the chapter on Bank Deposits and Col | ecti ons.
Section 4.102.

Governing law in the chapter on Funds Transfers. Section
4A. 507.

Letters of Credit. Section 5.116.

Applicability of the chapter on Investnent Securities. Section
8. 110.

Law governing perfection, the effect of perfection or
nonperfection, and the priority of security interests and
agricultural liens. Sections 9.301-9. 307.

(c) If atransaction that is subject to this title is a
"qualified transaction,” as defined in Section 271.001, then except
as provided in Subsection (b) of this section, Chapter 271 governs
the effect of an agreenent by the parties that the |law of a
particular jurisdiction governs an issue relating to the transaction
or that the |law of a particular jurisdiction governs the
interpretation or construction of an agreenent relating to the
transaction or a provision of the agreenent.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 885 (H B. 2278), Sec. 2.02, eff.
April 1, 2009.
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Sec. 1.302. VARIATION BY AGREEMENT. (a) Except as otherw se
provided in Subsection (b) or elsewhere in this title, the effect of
provisions of this title may be varied by agreenent.

(b) The obligations of good faith, diligence, reasonabl eness,
and care prescribed by this title may not be disclaimed by agreenent.
The parties, by agreenent, nmay determ ne the standards by which the
performance of those obligations is to be neasured if those standards
are not manifestly unreasonable. Wenever this title requires an
action to be taken within a reasonable tine, a time that is not
mani f estly unreasonable nmay be fixed by agreenent.

(c) The presence in certain provisions of this title of the
phrase "unl ess ot herwi se agreed,"” or words of simlar inport, does
not inply that the effect of other provisions may not be varied by
agreenent under this section

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.303. COURSE OF PERFORMANCE, COURSE OF DEALI NG AND USAGE
OF TRADE. (a) A "course of performance" is a sequence of conduct
between the parties to a particular transaction that exists if:

(1) the agreenent of the parties with respect to the
transaction invol ves repeated occasions for performance by a party;
and

(2) the other party, with know edge of the nature of the
performance and opportunity for objection to it, accepts the
performance or acquiesces in it wthout objection.

(b) A course of dealing is a sequence of conduct concerning
previ ous transactions between the parties to a particular transaction
that is fairly to be regarded as establishing a comon basis of
understanding for interpreting their expressions and other conduct.

(c) A "usage of trade" is any practice or method of dealing
havi ng such regularity of observance in a place, vocation, or trade
as to justify an expectation that it will be observed with respect to
the transaction in question. The existence and scope of such a usage
nmust be proved as facts. |If it is established that such a usage is
enbodied in a trade code or simlar record, the interpretation of the
record is a question of |aw

(d) A course of performance or course of dealing between the
parties or usage of trade in the vocation or trade in which they are
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engaged or of which they are or should be aware is relevant in
ascertaining the nmeaning of the parties' agreenent, nmay give
particular nmeaning to specific ternms of the agreenent, and may
suppl ement or qualify the terns of the agreenment. A usage of trade
applicable in the place in which part of the perfornmance under the
agreenent is to occur nmay be so utilized as to that part of the

per f or mance.

(e) Except as otherw se provided in Subsection (f), the express
terms of an agreenent and any applicabl e course of perfornmnce,
course of dealing, or usage of trade nust be construed whenever
reasonabl e as consistent with each other. |If such a construction is
unr easonabl e:

(1) express terns prevail over course of performance,
course of dealing, and usage of trade;

(2) course of performance prevails over course of dealing
and usage of trade; and

(3) <course of dealing prevails over usage of trade.

(f) Subject to Section 2.209, a course of performance is
rel evant to show a wai ver or nodification of any terminconsi stent
with the course of performance.

(g) Evidence of a relevant usage of trade offered by one party
is not adm ssible unless that party has given the other party notice
that the court finds sufficient to prevent unfair surprise to the
ot her party.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.304. OBLIGATION OF GOOD FAI TH. Every contract or duty
within this title inposes an obligation of good faith inits
performance and enforcenent.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.305. REMEDIES TO BE LI BERALLY ADM NI STERED. (a) The
remedi es provided by this title nmust be liberally adm nistered to the
end that the aggrieved party may be put in as good a position as if
the other party had fully perforned but neither consequential or
speci al damages nor penal damages may be had except as specifically
provided in this title or by other rule of |aw
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(b) Any right or obligation declared by this title is
enforceabl e by action unless the provision declaring it specifies a
different and limted effect.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.306. WAIVER OF RENUNCI ATI ON OF CLAIM OR RI GHT AFTER
BREACH. A claimor right arising out of an alleged breach nay be
di scharged in whole or in part w thout consideration by agreenent of
the aggrieved party in an authenticated record.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.307. PRI MA FACI E EVI DENCE BY THI RD- PARTY DOCUMENTS. A
docunent in due formpurporting to be a bill of l|ading, policy or
certificate of insurance, official weigher's or inspector's
certificate, consular invoice, or any other docunent authorized or
required by the contract to be issued by a third party is prima facie
evi dence of its own authenticity and genui neness and of the facts
stated in the docunent by the third party.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.308. PERFORMANCE OR ACCEPTANCE UNDER RESERVATI ON OF
RIGHTS. (a) A party that with explicit reservation of rights
performs or prom ses performance or assents to performance in a
manner demanded or offered by the other party does not thereby
prejudice the rights reserved. Such words as "w thout prejudice,"”
"under protest,” or the like are sufficient.

(b) Subsection (a) does not apply to an accord and
sati sfaction.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

Sec. 1.309. OPTION TO ACCELERATE AT WLL. A term providing
that one party or that party's successor in interest may accel erate
paynent or performance or require collateral or additional collateral
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"at will" or when the party "deens itself insecure,” or words of
simlar inmport, nmeans that the party has power to do so only if that
party in good faith believes that the prospect of paynent or
performance is inpaired. The burden of establishing | ack of good
faith is on the party agai nst which the power has been exercised.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 200S3.

Sec. 1.310. SUBORDI NATED OBLI GATI ONS. An obligation may be
i ssued as subordi nated to performance of another obligation of the
person obligated, or a creditor may subordinate its right to
performance of an obligation by agreenent with either the person
obl i gated or another creditor of the person obligated. Subordination
does not create a security interest as against either the conmon
debtor or a subordinated creditor.

Added by Acts 2003, 78th Leg., ch. 542, Sec. 1, eff. Sept. 1, 2003.

CHAPTER 2. SALES
SUBCHAPTER A. SHORT TI TLE, GENERAL CONSTRUCTI ON AND SUBJECT MATTER
Sec. 2.101. SHORT TITLE. This chapter may be cited as Uniform
Commrer ci al Code- - Sal es.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.102. SCOPE; CERTAIN SECURITY AND OTHER TRANSACTI ONS
EXCLUDED FROM THI S CHAPTER. Unl ess the context otherw se requires,
this chapter applies to transactions in goods; it does not apply to
any transaction which although in the formof an unconditional
contract to sell or present sale is intended to operate only as a
security transaction nor does this chapter inpair or repeal any
statute regulating sales to consuners, farmers or other specified
cl asses of buyers.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.103. DEFINITIONS AND I NDEX OF DEFINITIONS. (a) In this
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chapter unless the context otherw se requires
(1) "Buyer" nmeans a person who buys or contracts to buy

goods.

(2) Reserved.

(3) "Receipt" of goods neans taking physical possession of
t hem

(4) "Seller" neans a person who sells or contracts to sel
goods.

(b) Oher definitions applying to this chapter or to specified
subchapters thereof, and the sections in which they appear are:
"Acceptance". Section 2.606.

"Banker's credit". Section 2.325.

"Bet ween nerchants”. Section 2.104.
"Cancel l ation". Section 2.106(d).
"Commercial unit". Section 2.105.
"Confirnmed credit". Section 2.325.
"Conformng to contract”. Section 2.106.

"Contract for sale". Section 2.106.
"Cover". Section 2.712.
"Entrusting". Section 2.403.

"Fi nanci ng agency". Section 2.104.
"Future goods". Section 2.105.
"Goods". Section 2.105.
"ldentification". Section 2.501.

"Install rent contract". Section 2.612.
"Letter of credit". Section 2.325.
"Lot". Section 2.105.

"Merchant". Section 2.104.
"Overseas". Section 2.323.

"Person in position of seller”. Section 2.707.
"Present sale". Section 2.106.
"Sal e". Section 2.106.
"Sal e on approval". Section 2.326.
"Sale or return". Section 2.326.
"Term nation". Section 2.106.
(c) The following definitions in other chapters apply to this

chapter:
"Check". Section 3.104.
"Consi gnee". Section 7.102.
"Consignor". Section 7.102.
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"Consumer goods". Section 9.102.
"Control". Section 7.106.
"Di shonor". Section 3.502.
"Draft"”. Section 3.104.
(d) In addition Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.14, eff. July 1,
2001; Acts 2003, 78th Leg., ch. 542, Sec. 2, eff. Sept. 1, 2003.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 3, eff. Septenber
1, 2005.

Sec. 2.104. DEFINTIONS: "MERCHANT"; "BETWEEN MERCHANTS"

"FI NANCI NG AGENCY". (a) "Merchant" neans a person who deals in
goods of the kind or otherwi se by his occupation holds hinself out as
havi ng know edge or skill peculiar to the practices or goods involved
in the transaction or to whom such know edge or skill may be
attributed by his enploynent of an agent or broker or other

i nternmedi ary who by his occupation holds hinmself out as having such
know edge or skill.

(b) "Financing agency" neans a bank, finance conpany or ot her
person who in the ordinary course of business nmakes advances agai nst
goods or docunents of title or who by arrangenent with either the
seller or the buyer intervenes in ordinary course to nmake or coll ect
paynent due or claimed under the contract for sale, as by purchasing
or paying the seller's draft or maki ng advances against it or by
merely taking it for collection whether or not docunents of title
acconpany or are associated with the draft. "Financing agency"

i ncludes al so a bank or other person who simlarly intervenes between
persons who are in the position of seller and buyer in respect to the
goods (Section 2.707).

(c) "Between nerchants” neans in any transaction with respect
to which both parties are chargeable with the know edge or skill of
nmer chant s.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:
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Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 4, eff. Septenber
1, 2005.

Sec. 2.105. DEFINITIONS: TRANSFERABILITY;, "@GOODS"'; "FUTURE"
Goops;  "LOort;  "COMVERCIAL UNIT'.  (a) "Goods" neans all things
(i ncludi ng specially manufactured goods) which are novable at the
time of identification to the contract for sale other than the noney
in which the price is to be paid, investnent securities (Chapter 8)
and things in action. "Goods" also includes the unborn young of
animal s and growi ng crops and other identified things attached to
realty as described in the section on goods to be severed fromrealty
(Section 2.107).

(b) Goods nust be both existing and identified before any
interest in themcan pass. Goods which are not both existing and
identified are "future" goods. A purported present sale of future
goods or of any interest therein operates as a contract to sell.

(c) There may be a sale of a part interest in existing
i dentified goods.

(d) An undivided share in an identified bulk of fungible goods
is sufficiently identified to be sold although the quantity of the
bul k is not determ ned. Any agreed proportion of such a bulk or any
guantity thereof agreed upon by nunber, weight or other neasure nmay
to the extent of the seller's interest in the bulk be sold to the
buyer who then beconmes an owner in common

(e) "Lot" means a parcel or a single article which is the
subject matter of a separate sale or delivery, whether or not it is
sufficient to performthe contract.

(f) "Commercial unit" neans such a unit of goods as by
commercial usage is a single whole for purposes of sale and division
of which materially inpairs its character or value on the nmarket or
in use. A comercial unit may be a single article (as a nmachine) or
a set of articles (as a suite of furniture or an assortnent of sizes)
or a quantity (as a bale, gross, or carload) or any other unit
treated in use or in the relevant market as a single whole.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.106. DEFIN TIONS: "CONTRACT"; "AGREEMENT"; " CONTRACT
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FOR SALE"; "SALE"; "PRESENT SALE'; "CONFORM NG' TO CONTRACT;
"TERM NATI ON'; " CANCELLATION'. (a) |In this chapter unless the
context otherw se requires "contract" and "agreenent” are limted to
those relating to the present or future sale of goods. "Contract for

sal e" includes both a present sale of goods and a contract to sel
goods at a future tinme. A "sale" consists in the passing of title
fromthe seller to the buyer for a price (Section 2.401). A "present
sal e" neans a sale which is acconplished by the nmaking of the
contract.

(b) Goods or conduct including any part of a performance are
"conform ng" or conformto the contract when they are in accordance
with the obligations under the contract.

(c) "Term nation" occurs when either party pursuant to a power
created by agreenment or |law puts an end to the contract otherw se
than for its breach. On "termnation"” all obligations which are
still executory on both sides are discharged but any right based on
prior breach or performance survives.

(d) "Cancellation" occurs when either party puts an end to the
contract for breach by the other and its effect is the same as that
of "term nation" except that the cancelling party al so retains any
remedy for breach of the whole contract or any unperforned bal ance.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.107. GOODS TO BE SEVERED FROM REALTY: RECORDI NG (a)
A contract for the sale of mnerals or the Iike (including oil and
gas) or a structure or its materials to be renoved fromrealty is a
contract for the sale of goods within this chapter if they are to be
severed by the seller but until severance a purported present sale
t hereof which is not effective as a transfer of an interest in | and
is effective only as a contract to sell.

(b) A contract for the sale apart fromthe | and of grow ng
crops or other things attached to realty and capabl e of severance
wi thout material harmthereto but not described in Subsection (a) or
of tinmber to be cut is a contract for the sale of goods within this
chapter whether the subject matter is to be severed by the buyer or
by the seller even though it fornms part of the realty at the tinme of
contracting, and the parties can by identification effect a present
sal e before severance.
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(c) The provisions of this section are subject to any third
party rights provided by the lawrelating to realty records, and the
contract for sale may be executed and recorded as a docunent
transferring an interest in |land and shall then constitute notice to
third parties of the buyer's rights under the contract for sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1973, 63rd Leg., p. 998, ch. 400, Sec. 3, eff. Jan.
1, 1974.

SUBCHAPTER B. FORM FORVATI ON AND READJUSTMENT OF CONTRACT

Sec. 2.201. FORVAL REQUI REMENTS; STATUTE OF FRAUDS. (a)
Except as otherwi se provided in this section a contract for the sale
of goods for the price of $500 or nore is not enforceable by way of
action or defense unless there is sone witing sufficient to indicate
that a contract for sale has been nade between the parties and signed
by the party agai nst whom enforcenent is sought or by his authorized
agent or broker. A witing is not insufficient because it omts or
incorrectly states a term agreed upon but the contract is not
enf orceabl e under this paragraph beyond the quantity of goods shown
in such witing.

(b) Between merchants if within a reasonable tinme a witing in
confirmation of the contract and sufficient against the sender is
received and the party receiving it has reason to know its contents,
it satisfies the requirenments of Subsection (a) against such party
unl ess witten notice of objection to its contents is given within
ten days after it is received.

(c) A contract which does not satisfy the requirenents of
Subsection (a) but which is valid in other respects is enforceable

(1) if the goods are to be specially manufactured for the
buyer and are not suitable for sale to others in the ordinary course
of the seller's business and the seller, before notice of repudiation
is received and under circunstances which reasonably indicate that
t he goods are for the buyer, has made either a substantial begi nning
of their manufacture or commtnments for their procurenment; or

(2) if the party against whom enforcenent is sought admts
in his pleading, testinony or otherwise in court that a contract for
sal e was made, but the contract is not enforceable under this
provi si on beyond the quantity of goods admtted; or
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(3) wth respect to goods for which paynent has been nmade
and accepted or which have been received and accepted (Section
2.606) .

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.202. FINAL WRI TTEN EXPRESSI ON:  PARCL OR EXTRINSI C
EVIDENCE. Terns with respect to which the confirmatory nenoranda of
the parties agree or which are otherwise set forth in a witing
intended by the parties as a final expression of their agreenent with
respect to such ternms as are included therein may not be contradicted
by evidence of any prior agreenent or of a contenporaneous oral
agreenent but nay be explained or suppl enent ed

(1) by course of performance, course of dealing, or usage
of trade (Section 1.303); and

(2) by evidence of consistent additional terns unless the
court finds the witing to have been intended al so as a conpl ete and
exclusive statenent of the terns of the agreenent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 3, eff. Sept. 1, 2003.

Sec. 2.203. SEALS | NOPERATIVE. The affixing of a seal to a
witing evidencing a contract for sale or an offer to buy or sel
goods does not constitute the witing a sealed instrunment and the | aw
with respect to sealed instrunments does not apply to such a contract
or offer.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.204. FORMVATION IN GENERAL. (a) A contract for sale of
goods may be nmade in any manner sufficient to show agreenent,
i ncl udi ng conduct by both parties which recognizes the existence of
such a contract.

(b) An agreenment sufficient to constitute a contract for sale
may be found even though the nonent of its making is undeterm ned.

(c) Even though one or nore ternms are |l eft open a contract for
sal e does not fail for indefiniteness if the parties have intended to
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nmake a contract and there is a reasonably certain basis for giving an
appropri ate renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.205. FIRM OFFERS. An offer by a nerchant to buy or sel
goods in a signed witing which by its terns gives assurance that it
will be held open is not revocable, for |ack of consideration, during
the tine stated or if no tinme is stated for a reasonable tine, but in
no event nmay such period of irrevocability exceed three nonths; but
any such term of assurance on a form supplied by the offeree nust be
separately signed by the offeror.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.206. OFFER AND ACCEPTANCE | N FORMATI ON OF CONTRACT. (a)
Unl ess ot herw se unanbi guously indicated by the | anguage or
ci rcunst ances

(1) an offer to make a contract shall be construed as
inviting acceptance in any manner and by any medi umreasonable in the
ci rcunst ances;

(2) an order or other offer to buy goods for pronpt or
current shipnent shall be construed as inviting acceptance either by
a pronpt promse to ship or by the pronpt or current shipnent of
conform ng or non-conform ng goods, but such a shipnment of non-
conform ng goods does not constitute an acceptance if the seller
seasonably notifies the buyer that the shipnent is offered only as an
accomodation to the buyer.

(b) Were the beginning of a requested performance is a
reasonabl e node of acceptance an offeror who is not notified of
acceptance within a reasonable tinme nay treat the offer as having
| apsed before acceptance.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.207. ADDI TI ONAL TERMS | N ACCEPTANCE OR CONFI RVATI ON.
(a) A definite and seasonabl e expressi on of acceptance or a witten
confirmation which is sent within a reasonable tinme operates as an
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acceptance even though it states terns additional to or different
fromthose offered or agreed upon, unless acceptance is expressly
made conditional on assent to the additional or different terns.

(b) The additional terns are to be construed as proposals for
addition to the contract. Between nmerchants such terns becone part
of the contract unless:

(1) the offer expressly limts acceptance to the terns of
the offer;

(2) they materially alter it; or

(3) notification of objection to them has al ready been
given or is given within a reasonable tinme after notice of themis
recei ved.

(c) Conduct by both parties which recognizes the existence of a
contract is sufficient to establish a contract for sale although the
witings of the parties do not otherw se establish a contract. In
such case the ternms of the particular contract consist of those terns
on which the witings of the parties agree, together with any
suppl enentary terns incorporated under any other provisions of this
title.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.209. MODI FI CATION, RESCI SSI ON AND WAI VER. (a) An
agreenent nodifying a contract wwthin this chapter needs no
consi deration to be binding.

(b) A signed agreenent which excludes nodification or
resci ssion except by a signed witing cannot be otherw se nodified or
resci nded, but except as between nerchants such a requirenment on a
form supplied by the nerchant nust be separately signed by the other
party.

(c) The requirenents of the statute of frauds section of this
chapter (Section 2.201) nust be satisfied if the contract as nodified
is wthin its provisions.

(d) Although an attenpt at nodification or rescission does not
satisfy the requirenents of Subsection (b) or (c) it can operate as a
wai ver .

(e) A party who has made a wai ver affecting an executory
portion of the contract may retract the waiver by reasonabl e
notification received by the other party that strict performance wll
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be required of any term waived, unless the retraction would be unjust
in view of a material change of position in reliance on the waiver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.210. DELEGATI ON OF PERFORMANCE; ASSI GNMENT OF RI GHTS.
(a) A party may performhis duty through a del egate unl ess ot herw se
agreed or unless the other party has a substantial interest in having
his original promsor performor control the acts required by the
contract. No del egation of perfornmance relieves the party del egating
of any duty to performor any liability for breach.

(b) Unless otherwi se agreed all rights of either seller or
buyer can be assi gned except where the assignment would materially
change the duty of the other party, or increase materially the burden
or risk inmposed on himby his contract, or inpair materially his
chance of obtaining return performance. A right to danages for
breach of the whole contract or a right arising out of the assignor's
due performance of his entire obligation can be assigned despite
agreenent ot herw se.

(c) The creation, attachnent, perfection, or enforcenent of a
security interest in the seller's interest under a contract is not a
transfer that materially changes the duty of or increases materially
t he burden or risk inposed on the buyer or inpairs materially the
buyer's chance of obtaining return performance within the purview of
Subsection (b) unless, and then only to the extent that, enforcenent
actually results in a del egation of material performance of the
seller. Even in that event, the creation, attachnent, perfection,
and enforcenment of the security interest remain effective, but (i)
the seller is liable to the buyer for damages caused by the
del egation to the extent that the damages coul d not reasonably be
prevented by the buyer, and (ii) a court having jurisdiction may
grant other appropriate relief, including cancellation of the
contract for sale or an injunction against enforcenent of the
security interest or consummation of the enforcenent.

(d) Unless the circunstances indicate the contrary a
prohi bition of assignnment of "the contract” is to be construed as
barring only the delegation to the assignee of the assignor's
per f or mance.

(e) An assignnment of "the contract” or of "all my rights under
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the contract” or an assignnent in simlar general terns is an
assignment of rights and unless the | anguage or the circunstances (as
in an assignnment for security) indicate the contrary, it is a
del egati on of performance of the duties of the assignor and its
acceptance by the assignee constitutes a prom se by himto perform
those duties. This promse is enforceable by either the assignor or
the other party to the original contract.

(f) The other party may treat any assignment which del egates
performance as creating reasonable grounds for insecurity and may
wi t hout prejudice to his rights against the assignor denmand
assurances fromthe assignee (Section 2.609).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.15, eff. July 1,
2001.

SUBCHAPTER C. GENERAL OBLI GATI ON AND CONSTRUCTI ON OF CONTRACT

Sec. 2.301. CENERAL OBLI GATI ONS OF PARTIES. The obligation of
the seller is to transfer and deliver and that of the buyer is to
accept and pay in accordance with the contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.302. UNCONSCI ONABLE CONTRACT OR CLAUSE. (a) |If the
court as a matter of law finds the contract or any clause of the
contract to have been unconscionable at the tine it was nade the
court may refuse to enforce the contract, or it may enforce the
remai nder of the contract w thout the unconscionable clause, or it
may so |imt the application of any unconscionabl e clause as to avoid
any unconsci onable result.

(b) Wen it is clained or appears to the court that the
contract or any clause thereof may be unconsci onable the parties
shal | be afforded a reasonabl e opportunity to present evidence as to
its commercial setting, purpose and effect to aid the court in making
t he determ nation

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.303. ALLOCATION OR DIVISION OF RISKS. Wiere this
chapter allocates a risk or a burden as between the parties "unless
ot herw se agreed", the agreenent may not only shift the allocation
but may al so divide the risk or burden

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.304. PRICE PAYABLE I N MONEY, GOODS, REALTY, OR
OTHERW SE. (a) The price can be nade payable in noney or otherw se.
If it is payable in whole or in part in goods each party is a seller
of the goods which he is to transfer.

(b) Even though all or part of the price is payable in an
interest in realty the transfer of the goods and the seller's
obligations with reference to themare subject to this chapter, but
not the transfer of the interest in realty or the transferor's
obligations in connection therewth.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.305. OPEN PRICE TERM (a) The parties if they so
i ntend can conclude a contract for sale even though the price is not
settled. In such a case the price is a reasonable price at the tine
for delivery if

(1) nothing is said as to price; or

(2) the price is left to be agreed by the parties and they
fail to agree; or

(3) the priceis to be fixed in terns of sonme agreed market
or other standard as set or recorded by a third person or agency and
it is not so set or recorded.

(b) A price to be fixed by the seller or by the buyer neans a
price for himto fix in good faith.

(c) Wen a price left to be fixed otherwi se than by agreenent
of the parties fails to be fixed through fault of one party the other
may at his option treat the contract as cancelled or hinself fix a
reasonabl e pri ce.

(d) \Where, however, the parties intend not to be bound unl ess
the price be fixed or agreed and it is not fixed or agreed there is
no contract. In such a case the buyer nmust return any goods al ready
received or if unable so to do nust pay their reasonable value at the
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time of delivery and the seller nust return any portion of the price
pai d on account.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.306. QUTPUT, REQUI REMENTS AND EXCLUSI VE DEALI NGS. (a)
A term whi ch neasures the quantity by the output of the seller or the
requi renents of the buyer means such actual output or requirenents as
may occur in good faith, except that no quantity unreasonably
di sproportionate to any stated estimate or in the absence of a stated
estimate to any nornmal or otherw se conparable prior output or
requi renents may be tendered or denmanded.

(b) A lawful agreenment by either the seller or the buyer for
excl usive dealing in the kind of goods concerned i nposes unl ess
ot herwi se agreed an obligation by the seller to use best efforts to
supply the goods and by the buyer to use best efforts to pronote
their sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.307. DELIVERY IN SING.E LOT OR SEVERAL LOTS. Unl ess
ot herwi se agreed all goods called for by a contract for sale nust be
tendered in a single delivery and paynent is due only on such tender
but where the circunstances give either party the right to nmake or
demand delivery in lots the price if it can be apportioned may be
demanded for each |ot.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.308. ABSENCE OF SPECI FI ED PLACE FOR DELI VERY. Unl ess

ot herwi se agreed

(1) the place for delivery of goods is the seller's place
of business or if he has none his residence; but

(2) in a contract for sale of identified goods which to the
know edge of the parties at the tinme of contracting are in some other
pl ace, that place is the place for their delivery; and

(3) docunents of title may be delivered through customary
banki ng channel s.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.309. ABSENCE OF SPECI FI C TI ME PROVI SIONS; NOTI CE OF
TERM NATION. (a) The time for shipment or delivery or any other
action under a contract if not provided in this chapter or agreed
upon shall be a reasonable tine.

(b) Were the contract provides for successive performnces but
is indefinite in duration it is valid for a reasonable tinme but
unl ess otherwi se agreed may be term nated at any tine by either
party.

(c) Termnation of a contract by one party except on the
happeni ng of an agreed event requires that reasonable notification be
received by the other party and an agreenment di spensing with
notification is invalid if its operation would be unconsci onabl e.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.310. OPEN TIME FOR PAYMENT OR RUNNI NG OF CREDI T;

AUTHORI TY TO SHI P UNDER RESERVATI ON. Unl ess ot herw se agreed

(1) paynent is due at the tine and place at which the buyer
is to receive the goods even though the place of shipnent is the
pl ace of delivery; and

(2) if the seller is authorized to send the goods he may
ship them under reservation, and may tender the docunents of title,
but the buyer may inspect the goods after their arrival before
paynment is due unless such inspection is inconsistent wwth the terns
of the contract (Section 2.513); and

(3) if delivery is authorized and made by way of docunents
of title otherwi se than by Subdivision (2) then paynent is due
regardl ess of where the goods are to be received:

(A) at the tine and place at which the buyer is to
receive delivery of the tangi ble docunents; or
(B) at the tine the buyer is to receive delivery of the

el ectroni c docunents and at the seller's place of business or if
none, the seller's residence; and

(4) where the seller is required or authorized to ship the
goods on credit the credit period runs fromthe tinme of shipnment but
post-dating the invoice or delaying its dispatch will correspondingly
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delay the starting of the credit period.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 5, eff. Septenber
1, 2005.

Sec. 2.311. OPTIONS AND COOPERATI ON RESPECTI NG PERFORMANCE
(a) An agreenent for sale which is otherwise sufficiently definite
(Subsection (c) of Section 2.204) to be a contract is not nmade
invalid by the fact that it |eaves particulars of performance to be
specified by one of the parties. Any such specification nust be made
in good faith and within limts set by comercial reasonabl eness.

(b) Unless otherw se agreed specifications relating to
assortnment of the goods are at the buyer's option and except as
ot herwi se provided in Subsections (a)(3) and (c) of Section 2.319
specifications or arrangenents relating to shipnment are at the
seller's option.

(c) Were such specification would materially affect the other
party's performance but is not seasonably nade or where one party's
cooperation is necessary to the agreed performance of the other but
is not seasonably forthcom ng, the other party in addition to al
ot her renedies

(1) is excused for any resulting delay in his own
per f ormance; and

(2) may also either proceed to performin any reasonable
manner or after the tine for a material part of his own performance
treat the failure to specify or to cooperate as a breach by failure
to deliver or accept the goods.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.312. WARRANTY OF TI TLE AND AGAI NST | NFRI NGEMENT;
BUYER S OBLI GATI ON AGAI NST | NFRI NGEMENT. (a) Subject to Subsection
(b) there is in a contract for sale a warranty by the seller that

(1) the title conveyed shall be good, and its transfer
rightful; and

(2) the goods shall be delivered free fromany security
interest or other lien or encunbrance of which the buyer at the tine
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of contracting has no know edge.

(b) A warranty under Subsection (a) w |l be excluded or
nmodi fied only by specific |anguage or by circunstances which give the
buyer reason to know that the person selling does not claimtitle in
hinself or that he is purporting to sell only such right or title as
he or a third person may have.

(c) Unless otherw se agreed a seller who is a nerchant
regularly dealing in goods of the kind warrants that the goods shal
be delivered free of the rightful claimof any third person by way of
infringenment or the |ike but a buyer who furnishes specifications to
the seller must hold the seller harmnl ess agai nst any such cl ai m whi ch
arises out of conpliance with the specifications.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.313. EXPRESS WARRANTI ES BY AFFI RVATI ON, PROM SE
DESCRI PTI ON, SAMPLE. (a) Express warranties by the seller are
created as foll ows:

(1) Any affirmation of fact or prom se nade by the seller
to the buyer which relates to the goods and becones part of the basis
of the bargain creates an express warranty that the goods shal
conformto the affirmati on or prom se.

(2) Any description of the goods which is made part of the
basis of the bargain creates an express warranty that the goods shal
conformto the description.

(3) Any sanple or nodel which is made part of the basis of
the bargain creates an express warranty that the whol e of the goods
shall conformto the sanple or nodel

(b) It is not necessary to the creation of an express warranty
that the seller use formal words such as "warrant"™ or "guarantee" or
that he have a specific intention to make a warranty, but an
affirmation nmerely of the value of the goods or a statenent
purporting to be nerely the seller's opinion or coomendation of the
goods does not create a warranty.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2. 314. | MPLI ED WARRANTY:  MERCHANTABI LI TY; USAGE OF
TRADE. (a) Unless excluded or nodified (Section 2.316), a warranty
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that the goods shall be nerchantable is inplied in a contract for
their sale if the seller is a nerchant with respect to goods of that
kind. Under this section the serving for value of food or drink to
be consuned either on the prem ses or el sewhere is a sale.
(b) Goods to be nerchantable nust be at |east such as

(1) pass without objection in the trade under the contract
description; and

(2) in the case of fungible goods, are of fair average
quality within the description; and

(3) are fit for the ordinary purposes for which such goods
are used; and

(4) run, within the variations permtted by the agreenent,
of even kind, quality and quantity within each unit and anong al
units involved; and

(5) are adequately contai ned, packaged, and | abel ed as the
agreenent may require; and

(6) conformto the prom ses or affirmations of fact nade on
the container or |abel if any.

(c) Unless excluded or nodified (Section 2.316) other inplied

warranties may arise fromcourse of dealing or usage of trade.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.315. | MPLI ED WARRANTY: FI TNESS FOR PARTI CULAR PURPCSE
Were the seller at the tine of contracting has reason to know any
particul ar purpose for which the goods are required and that the
buyer is relying on the seller's skill or judgnent to select or
furni sh suitabl e goods, there is unless excluded or nodified under
the next section an inplied warranty that the goods shall be fit for
such pur pose.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.316. EXCLUSI ON OR MODI FI CATI ON OF WARRANTI ES. (a)
Wirds or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limt warranty shall be
construed wherever reasonable as consistent with each other; but
subject to the provisions of this chapter on parol or extrinsic
evi dence (Section 2.202) negation or limtation is inoperative to the
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extent that such construction i s unreasonabl e.

(b) Subject to Subsection (c), to exclude or nodify the inplied
warranty of merchantability or any part of it the | anguage nust
mention nmerchantability and in case of a witing nust be conspi cuous,
and to exclude or nodify any inplied warranty of fitness the
excl usion nust be by a witing and conspi cuous. Language to excl ude
all inplied warranties of fitness is sufficient if it states, for
exanpl e, that "There are no warranti es which extend beyond the
description on the face hereof."

(c) Notwi thstandi ng Subsection (b)

(1) wunless the circunstances indicate otherw se, al
inplied warranties are excluded by expressions like "as is", "with
all faults" or other |anguage which in common understanding calls the
buyer's attention to the exclusion of warranties and makes pl ain that
there is no inplied warranty; and

(2) when the buyer before entering into the contract has
exam ned the goods or the sanple or nodel as fully as he desired or
has refused to exam ne the goods there is no inplied warranty with
regard to defects which an exam nation ought in the circunstances to
have revealed to him and

(3) an inplied warranty can al so be excluded or nodified by
course of dealing or course of performance or usage of trade.

(d) Renedies for breach of warranty can be limted in
accordance with the provisions of this chapter on |iquidation or
limtation of danages and on contractual nodification of remedy
(Sections 2.718 and 2.719).

(e) The inplied warranties of nerchantability and fitness shal
not be applicable to the furnishing of human bl ood, bl ood plasma, or
ot her human tissue or organs froma bl ood bank or reservoir of such
ot her tissues or organs. Such bl ood, blood plasma or tissue or
organs shall not for the purpose of this Title be considered
commodities subject to sale or barter, but shall be considered as
medi cal services.

(f) The inplied warranties of nerchantability and fitness do
not apply to the sale or barter of livestock or its unborn young.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1979, 66th Leg., p. 190, ch. 99, Sec. 1, eff. My 2,
1979.
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Sec. 2.317. CUMJLATI ON AND CONFLI CT OF WARRANTI ES EXPRESS OR

| MPLI ED. Warranties whether express or inplied shall be construed as
consistent wth each other and as cunul ative, but if such
construction is unreasonable the intention of the parties shal
determ ne which warranty is domnant. In ascertaining that intention
the follow ng rules apply:

(1) Exact or technical specifications displace an
i nconsi stent sanple or nodel or general |anguage of description.

(2) A sanple froman existing bul k displaces inconsistent
general | anguage of description.

(3) Express warranties displace inconsistent inplied
warranties other than an inplied warranty of fitness for a particular
pur pose.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.318. CHAPTER NEUTRAL ON QUESTI ON OF TH RD PARTY
BENEFI Cl ARI ES OF WARRANTI ES OF QUALITY AND ON NEED FOR PRIVITY OF
CONTRACT. This chapter does not provide whet her anyone other than a
buyer may take advantage of an express or inplied warranty of quality
made to the buyer or whether the buyer or anyone entitled to take
advantage of a warranty nmade to the buyer may sue a third party other
than the inmediate seller for deficiencies in the quality of the
goods. These matters are left to the courts for their determ nation.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.319. F.OB. AND F.A'S. TERVM5. (a) Unless otherw se

agreed the termF. O B. (which neans "free on board") at a naned
pl ace, even though used only in connection with the stated price, is
a delivery termunder which

(1) when the termis F.OB. the place of shipnment, the
seller must at that place ship the goods in the manner provided in
this chapter (Section 2.504) and bear the expense and risk of putting
theminto the possession of the carrier; or

(2) when the termis F.O B. the place of destination, the
seller must at his own expense and risk transport the goods to that
pl ace and there tender delivery of themin the manner provided in
this chapter (Section 2.503);
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(3) when under either Subdivision (1) or (2) the termis
also F.O B. vessel, car or other vehicle, the seller nust in addition
at his own expense and risk |oad the goods on board. |If the termis
F. O B. vessel the buyer nust nane the vessel and in an appropriate
case the seller nust conply with the provisions of this chapter on
the formof bill of lading (Section 2.323).

(b) Unless otherwi se agreed the termF. A S. vessel (which neans
"free alongside") at a naned port, even though used only in
connection wth the stated price, is a delivery termunder which the
sel l er must

(1) at his own expense and risk deliver the goods al ongside
the vessel in the manner usual in that port or on a dock designated
and provided by the buyer; and

(2) obtain and tender a receipt for the goods in exchange
for which the carrier is under a duty to issue a bill of |ading.

(c) Unless otherwi se agreed in any case falling within
Subsection (a)(1) or (3) or Subsection (b) the buyer must seasonably
gi ve any needed instructions for making delivery, including when the
termis F.AS. or F.OB. the loading berth of the vessel and in an
appropriate case its nane and sailing date. The seller may treat the
failure of needed instructions as a failure of cooperation under this
chapter (Section 2.311). He may also at his option nove the goods in
any reasonabl e manner preparatory to delivery or shipnent.

(d) Under the termF. O B. vessel or F. A S. unless otherw se
agreed the buyer nust make paynent agai nst tender of the required
docunents and the seller may not tender nor the buyer demand delivery
of the goods in substitution for the docunents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.320. CI.F. ANDC. & F. TERWS. (a) The termC.I1.F.
means that the price includes in a lunp sumthe cost of the goods and
the insurance and freight to the naned destination. The termC & F.
or CF. neans that the price so includes cost and freight to the
named destination

(b) Unless otherw se agreed and even though used only in
connection with the stated price and destination, the termC.|.F.
destination or its equivalent requires the seller at his own expense
and risk to
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(1) put the goods into the possession of a carrier at the
port for shipment and obtain a negotiable bill or bills of Iading
covering the entire transportation to the named destination; and

(2) load the goods and obtain a receipt fromthe carrier
(which may be contained in the bill of |ading) show ng that the
freight has been paid or provided for; and

(3) obtain a policy or certificate of insurance, including
any war risk insurance, of a kind and on terns then current at the
port of shipnent in the usual anount, in the currency of the
contract, shown to cover the same goods covered by the bill of |ading
and providing for paynent of loss to the order of the buyer or for
t he account of whomit may concern; but the seller may add to the
price the anount of the premiumfor any such war risk insurance; and

(4) prepare an invoice of the goods and procure any other
docunents required to effect shipnment or to conply with the contract;
and

(5) forward and tender with commercial pronptness all the
docunents in due formand wth any indorsenment necessary to perfect
t he buyer's rights.

(c) Unless otherwise agreed the termC. & F. or its equival ent
has the sane effect and inposes upon the seller the sanme obligations
and risks as a C.I.F. termexcept the obligation as to insurance.

(d) Under the termC 1.F. or C. & F. unless otherw se agreed
t he buyer nust make paynent agai nst tender of the required docunents
and the seller may not tender nor the buyer demand delivery of the
goods in substitution for the docunents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.321. CIl1.F. ORC & F.: "NET LANDED VEI GHTS"; " PAYMENT
ON ARRI VAL"; WARRANTY OF CONDI TI ON ON ARRI VAL. Under a contract
containing a termC. 1.F. or C &F

(a) Where the price is based on or is to be adjusted according
to "net | anded wei ghts", "delivered weights", "out turn" quantity or
quality or the like, unless otherw se agreed the seller nust
reasonably estimate the price. The paynent due on tender of the
docunents called for by the contract is the anbunt so estinated, but
after final adjustnent of the price a settlement nust be nmade with
commer ci al pronpt ness.
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(b) An agreenment described in Subsection (a) or any warranty of
quality or condition of the goods on arrival places upon the seller
the risk of ordinary deterioration, shrinkage and the like in
transportation but has no effect on the place or tine of
identification to the contract for sale or delivery or on the passing
of the risk of |oss.

(c) Unless otherw se agreed where the contract provides for
paynent on or after arrival of the goods the seller nust before
paynment allow such prelimnary inspection as is feasible; but if the
goods are | ost delivery of the docunments and paynent are due when the
goods shoul d have arrived.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.322. DELIVERY "EX-SHIP'. (a) Unless otherw se agreed a
termfor delivery of goods "ex-ship" (which means fromthe carrying
vessel) or in equivalent |anguage is not restricted to a particul ar
ship and requires delivery froma ship which has reached a place at
t he naned port of destination where goods of the kind are usually
di schar ged.

(b) Under such a termunl ess ot herw se agreed

(1) the seller nust discharge all liens arising out of the
carriage and furnish the buyer with a direction which puts the
carrier under a duty to deliver the goods; and

(2) the risk of |oss does not pass to the buyer until the
goods | eave the ship's tackle or are otherw se properly unl oaded.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.323. FORM OF BILL OF LADI NG REQUI RED | N OVERSEAS

SHI PMENT; "OVERSEAS'. (a) Were the contract contenpl ates overseas
shi pnent and contains a termC 1|l.F. or C & F. or F.OB. vessel, the
sell er unless otherw se agreed nust obtain a negotiable bill of

| ading stating that the goods have been | oaded on board or, in the
case of atermC1l.F. or C & F., received for shipnent.

(b) \Where in a case within Subsection (a) a bill of l|ading has
been issued in a set of parts, unless otherwi se agreed if the
docunents are not to be sent from abroad the buyer may demand tender
of the full set; otherwi se only one part of the bill of |ading need
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be tendered. Even if the agreenent expressly requires a full set

(1) due tender of a single part is acceptable within the
provi sions of this chapter on cure of inproper delivery (Subsection
(a) of Section 2.508); and

(2) even though the full set is demanded, if the docunents
are sent from abroad the person tendering an inconplete set my
nevert hel ess require paynent upon furnishing an i ndemity which the
buyer in good faith deens adequate.

(c) A shipnment by water or by air or a contract contenplating
such shipnment is "overseas" insofar as by usage of trade or agreenent
it is subject to the comrercial, financing or shipping practices
characteristic of international deep water commerce.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.324. "NO ARRI VAL, NO SALE'" TERM Under a term"no

arrival, no sale" or terns of |ike meaning, unless otherw se agreed,

(1) the seller nust properly ship conform ng goods and if
they arrive by any neans he nust tender themon arrival but he
assunmes no obligation that the goods will arrive unless he has caused
the non-arrival; and

(2) where without fault of the seller the goods are in part
| ost or have so deteriorated as no longer to conformto the contract
or arrive after the contract tine, the buyer may proceed as if there
had been casualty to identified goods (Section 2.613).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.325. "LETTER OF CREDIT" TERM "CONFI RVED CREDI T". (a)
Fail ure of the buyer seasonably to furnish an agreed letter of credit
is a breach of the contract for sale.

(b) The delivery to seller of a proper letter of credit
suspends the buyer's obligation to pay. |If the letter of credit is
di shonored, the seller nay on seasonable notification to the buyer
require paynent directly from him

(c) Unless otherw se agreed the term"letter of credit" or
"banker's credit" in a contract for sale neans an irrevocable credit
i ssued by a financing agency of good repute and, where the shipnent
is overseas, of good international repute. The term"confirned
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credit" nmeans that the credit nmust also carry the direct obligation
of such an agency which does business in the seller's financial
mar ket .

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.326. SALE ON APPROVAL AND SALE OR RETURN;, RIGHTS OF
CREDI TORS. (a) Unless otherwi se agreed, if delivered goods may be
returned by the buyer even though they conformto the contract, the
transaction is

(1) a "sale on approval”™ if the goods are delivered
primarily for use, and

(2) a "sale or return"” if the goods are delivered primrily
for resale.

(b) Goods held on approval are not subject to the clains of the
buyer's creditors until acceptance; goods held on sale or return are
subject to such clains while in the buyer's possession.

(c) Any "or return" termof a contract for sale is to be
treated as a separate contract for sale within the statute of frauds
section of this chapter (Section 2.201) and as contradicting the sale
aspect of the contract within the provisions of this chapter on parol
or extrinsic evidence (Section 2.202).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1977, 65th Leg., p. 1530, ch. 623, Sec. 4, eff. Aug.
29, 1977; Acts 1999, 76th Leg., ch. 414, Sec. 2.16, eff. July 1,
2001.

Sec. 2.327. SPECI AL | NCl DENTS OF SALE ON APPROVAL AND SALE OR

RETURN. (a) Under a sale on approval unless otherw se agreed

(1) although the goods are identified to the contract the
risk of loss and the title do not pass to the buyer until acceptance;
and

(2) use of the goods consistent with the purpose of trial
is not acceptance but failure seasonably to notify the seller of
election to return the goods is acceptance, and if the goods conform
to the contract acceptance of any part is acceptance of the whol e;
and

(3) after due notification of election to return, the
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return is at the seller's risk and expense but a nerchant buyer nust
foll ow any reasonabl e instructions.
(b) Under a sale or return unless otherw se agreed
(1) the option to return extends to the whole or any
comercial unit of the goods while in substantially their original
condi tion, but nust be exercised seasonably; and
(2) the return is at the buyer's risk and expense.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.328. SALE BY AUCTION. (a) In a sale by auction if
goods are put up in lots each lot is the subject of a separate sale.
(b) A sale by auction is conplete when the auctioneer so

announces by the fall of the hamer or in other customary manner.

Where a bid is nmade while the hammer is falling in acceptance of a

prior bid the auctioneer may in his discretion reopen the bidding or

decl are the goods sold under the bid on which the hammer was falling.
(c) Such a sale is with reserve unless the goods are in

explicit terns put up without reserve. 1In an auction with reserve
the auctioneer may withdraw the goods at any tinme until he announces
conpletion of the sale. In an auction wthout reserve, after the

auctioneer calls for bids on an article or lot, that article or |ot
cannot be withdrawn unless no bid is made within a reasonable tine.
In either case a bidder may retract his bid until the auctioneer's
announcenent of conpletion of the sale, but a bidder's retraction
does not revive any previous bid.

(d) If the auctioneer knowi ngly receives a bid on the seller's
behal f or the seller makes or procures such a bid, and notice has not
been given that |iberty for such bidding is reserved, the buyer may
at his option avoid the sale or take the goods at the price of the
| ast good faith bid prior to the conpletion of the sale. This
subsection shall not apply to any bid at a forced sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

SUBCHAPTER D. TITLE, CREDI TORS AND GOOD FAI TH PURCHASERS
Sec. 2.401. PASSING OF TITLE; RESERVATI ON FOR SECURI TY;
LI M TED APPLI CATION OF THIS SECTI ON. Each provision of this chapter
with regard to the rights, obligations and renmedi es of the seller,
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t he buyer, purchasers or other third parties applies irrespective of
title to the goods except where the provision refers to such title.

| nsof ar as situations are not covered by the other provisions of this
chapter and matters concerning title becone material the follow ng
rul es apply:

(a) Title to goods cannot pass under a contract for sale prior
to their identification to the contract (Section 2.501), and unl ess
otherwi se explicitly agreed the buyer acquires by their
identification a special property as limted by this title. Any
retention or reservation by the seller of the title (property) in
goods shipped or delivered to the buyer is limted in effect to a
reservation of a security interest. Subject to these provisions and
to the provisions of the chapter on Secured Transactions (Chapter 9),
title to goods passes fromthe seller to the buyer in any manner and
on any conditions explicitly agreed on by the parties.

(b) Unless otherwise explicitly agreed title passes to the
buyer at the tinme and place at which the seller conpletes his
performance with reference to the physical delivery of the goods,
despite any reservation of a security interest and even though a
docunent of title is to be delivered at a different tine or place;
and in particular and despite any reservation of a security interest
by the bill of Iading

(1) if the contract requires or authorizes the seller to
send the goods to the buyer but does not require himto deliver them
at destination, title passes to the buyer at the tine and pl ace of
shi pnent; but

(2) if the contract requires delivery at destination, title
passes on tender there.

(c) Unless otherwise explicitly agreed where delivery is to be
made wi t hout noving the goods,

(1) if the seller is to deliver a tangi ble docunent of
title, title passes at the tinme when and the place where he delivers
such docunments and if the seller is to deliver an electronic docunent
of title, title passes when the seller delivers the docunent; or

(2) if the goods are at the tinme of contracting already
identified and no docunents are to be delivered, title passes at the
time and place of contracting.

(d) A rejection or other refusal by the buyer to receive or
retain the goods, whether or not justified, or a justified revocation
of acceptance revests title to the goods in the seller. Such

Statute text rendered on: 1/29/2016 - 41 -



BUSI NESS AND COMVERCE CODE

revesting occurs by operation of law and is not a "sal e".

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 6, eff. Septenber
1, 2005.

Sec. 2.402. RIGHTS OF SELLER S CREDI TORS AGAI NST SOLD GOODS
(a) Except as provided in Subsections (b) and (c), rights of
unsecured creditors of the seller with respect to goods which have
been identified to a contract for sale are subject to the buyer's
rights to recover the goods under this chapter (Sections 2.502 and
2.716).

(b) A creditor of the seller may treat a sale or an
identification of goods to a contract for sale as void if as agai nst
hima retention of possession by the seller is fraudul ent under any
rule of law of the state where the goods are situated, except that
retenti on of possession in good faith and current course of trade by
a merchant-seller for a cormercially reasonable tinme after a sale or
identification is not fraudul ent.

(c) Nothing in this chapter shall be deenmed to inpair the
rights of creditors of the seller

(1) under the provisions of the chapter on Secured
Transactions (Chapter 9); or

(2) where identification to the contract or delivery is
made not in current course of trade but in satisfaction of or as
security for a pre-existing claimfor noney, security or the |Iike and
i s made under circunmstances which under any rule of |law of the state
where the goods are situated would apart fromthis chapter constitute
the transaction a fraudul ent transfer or voi dabl e preference.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.403. PONER TO TRANSFER, GOOD FAI TH PURCHASE OF GOODS;
"ENTRUSTING'. (a) A purchaser of goods acquires all title which his
transferor had or had power to transfer except that a purchaser of a
limted interest acquires rights only to the extent of the interest
purchased. A person with voidable title has power to transfer a good
title to a good faith purchaser for value. Wen goods have been
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del i vered under a transaction of purchase the purchaser has such
power even though

(1) the transferor was deceived as to the identity of the
pur chaser, or

(2) the delivery was in exchange for a check which is later
di shonored, or

(3) it was agreed that the transaction was to be a "cash
sale", or

(4) the delivery was procured through fraud puni shable as
| arcenous under the crimnal |aw.

(b) Any entrusting of possession of goods to a merchant who
deal s in goods of that kind gives himpower to transfer all rights of
the entruster to a buyer in ordinary course of business.

(c) "Entrusting"” includes any delivery and any acqui escence in
retenti on of possession regardless of any condition expressed between
the parties to the delivery or acqui escence and regardl ess of whether
the procurenent of the entrusting or the possessor's disposition of
t he goods have been such as to be | arcenous under the crimnal |aw.

(d) The rights of other purchasers of goods and of lien
creditors are governed by the chapters on Secured Transactions
(Chapter 9) and Docunents of Title (Chapter 7).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1993, 73rd Leg., ch. 570, Sec. 3, eff. Sept. 1, 1993.

SUBCHAPTER E. PERFORMANCE
Sec. 2.501. | NSURABLE | NTEREST I N GOODS; MANNER OF

| DENTI FI CATION OF GOODS. (a) The buyer obtains a special property
and an insurable interest in goods by identification of existing
goods as goods to which the contract refers even though the goods so
identified are non-conform ng and he has an option to return or
reject them Such identification can be made at any tinme and in any
manner explicitly agreed to by the parties. |In the absence of
explicit agreenent identification occurs

(1) when the contract is made if it is for the sale of
goods already existing and identified;

(2) if the contract is for the sale of future goods other
t han those described in Subdivision (3), when goods are shi pped,
mar ked or otherw se designated by the seller as goods to which the
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contract refers;

(3) when the crops are planted or otherw se becone grow ng
crops or the young are conceived if the contract is for the sale of
unborn young to be born within twelve nonths after contracting or for
the sale of crops to be harvested within twelve nonths or the next
nor mal harvest season after contracting whichever is |onger.

(b) The seller retains an insurable interest in goods so |ong
as title to or any security interest in the goods remains in himand
where the identification is by the seller alone he may until default
or insolvency or notification to the buyer that the identification is
final substitute other goods for those identified.

(c) Nothing in this section inpairs any insurable interest
recogni zed under any other statute or rule of |aw

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.502. BUYER S RIGHT TO GOODS ON SELLER S REPUDI ATI ON,
FAI LURE TO DELI VER, OR I NSOLVENCY. (a) Subject to Subsections (b)
and (c) and even though the goods have not been shipped a buyer who
has paid a part or all of the price of goods in which he has a
speci al property under the provisions of the i medi ately preceding
section may on maki ng and keepi ng good a tender of any unpaid portion
of their price recover themfromthe seller if:

(1) in the case of goods bought for personal, famly, or
househol d purposes, the seller repudiates or fails to deliver as
required by the contract; or

(2) in all cases, the seller becones insolvent within ten
days after receipt of the first installnment on their price.

(b) The buyer's right to recover the goods under Subsection
(a) (1) vests upon acquisition of a special property, even if the
seller had not then repudiated or failed to deliver.

(c) If the identification creating his special property has
been made by the buyer he acquires the right to recover the goods
only if they conformto the contract for sale.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.17, eff. July 1,
2001.
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Sec. 2.503. MANNER OF SELLER S TENDER OF DELI VERY. (a) Tender
of delivery requires that the seller put and hold conform ng goods at
the buyer's disposition and give the buyer any notification
reasonably necessary to enable himto take delivery. The manner,
time and place for tender are determ ned by the agreenent and this
chapter, and in particul ar

(1) tender nust be at a reasonable hour, and if it is of
goods they nmust be kept available for the period reasonably necessary
to enabl e the buyer to take possession; but

(2) unless otherw se agreed the buyer must furnish
facilities reasonably suited to the recei pt of the goods.

(b) Were the case is within the next section respecting
shi pment tender requires that the seller conply with its provisions.

(c) Were the seller is required to deliver at a particular
destination tender requires that he conply with Subsection (a) and
al so in any appropriate case tender docunents as described in
Subsections (d) and (e) of this section.

(d) \Where goods are in the possession of a bailee and are to be
del i vered wi t hout bei ng noved

(1) tender requires that the seller either tender a
negot i abl e docunent of title covering such goods or procure
acknow edgnent by the bailee of the buyer's right to possession of
t he goods; but

(2) tender to the buyer of a non-negotiabl e docunent of
title or of a witten direction to the bailee to deliver is
sufficient tender unless the buyer seasonably objects, and receipt by
the bailee of notification of the buyer's rights fixes those rights
as against the bailee and all third persons; but risk of |oss of the
goods and of any failure by the bailee to honor the non-negotiable
docunent of title or to obey the direction remains on the seller
until the buyer has had a reasonable tinme to present the docunment or
direction, and a refusal by the bailee to honor the docunent or to
obey the direction defeats the tender.

(e) Were the contract requires the seller to deliver docunents

(1) he nust tender all such docunments in correct form
except as provided in this chapter with respect to bills of lading in
a set (Subsection (b) of Section 2.323); and

(2) tender through customary banking channels is sufficient
and di shonor of a draft acconpanying or associated wth the docunents
constitutes non-acceptance or rejection.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1983, 68th Leg., p. 1530, ch. 290, Sec. 1, eff. Aug.
29, 1983.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 7, eff. Septenber
1, 2005.

Sec. 2.504. SH PMENT BY SELLER. \Where the seller is required
or authorized to send the goods to the buyer and the contract does
not require himto deliver themat a particular destination, then
unl ess otherw se agreed he nust

(1) put the goods in the possession of such a carrier and
make such a contract for their transportation as may be reasonabl e
having regard to the nature of the goods and other circunstances of
t he case; and

(2) obtain and pronptly deliver or tender in due form any
docunent necessary to enable the buyer to obtain possession of the
goods or otherw se required by the agreenent or by usage of trade;
and

(3) pronptly notify the buyer of the shipnent.

Failure to notify the buyer under Subdivision (3) or to make a
proper contract under Subdivision (1) is a ground for rejection only
if material delay or | oss ensues.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.505. SELLER S SHI PMENT UNDER RESERVATION. (a) \Were
the seller has identified goods to the contract by or before
shi pnent :

(1) his procurenent of a negotiable bill of lading to his
own order or otherwi se reserves in hima security interest in the
goods. His procurenent of the bill to the order of a financing

agency or of the buyer indicates in addition only the seller's
expectation of transferring that interest to the person naned.

(2) a non-negotiable bill of lading to hinself or his
nom nee reserves possession of the goods as security but except in a
case of conditional delivery (Subsection (b) of Section 2.507) a non-
negotiable bill of |ading nam ng the buyer as consi gnee reserves no
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security interest even though the seller retains possession or
control of the bill of [|ading.

(b) VWhen shipnment by the seller with reservation of a security
interest is in violation of the contract for sale it constitutes an
i nproper contract for transportation within the preceding section but
inpairs neither the rights given to the buyer by shipnent and
identification of the goods to the contract nor the seller's powers
as a holder of a negotiable docunent of title.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 8, eff. Septenber
1, 2005.

Sec. 2.506. RIGHTS OF FI NANCI NG AGENCY. (a) A financing
agency by paying or purchasing for value a draft which relates to a
shi pment of goods acquires to the extent of the paynment or purchase
and in addition to its own rights under the draft and any docunent of
title securing it any rights of the shipper in the goods including
the right to stop delivery and the shipper's right to have the draft
honored by the buyer.

(b) The right to reinbursenent of a financing agency which has
in good faith honored or purchased the draft under commtnent to or
authority fromthe buyer is not inpaired by subsequent discovery of
defects with reference to any rel evant docunent which was apparently
regul ar.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 9, eff. Septenber
1, 2005.

Sec. 2.507. EFFECT OF SELLER S TENDER; DELI VERY ON CONDI TI ON.
(a) Tender of delivery is a condition to the buyer's duty to accept
t he goods and, unless otherw se agreed, to his duty to pay for them
Tender entitles the seller to acceptance of the goods and to paynent
according to the contract.

(b) Were paynent is due and dermanded on the delivery to the
buyer of goods or docunments of title, his right as against the seller
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to retain or dispose of themis conditional upon his making the
paynment due.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.508. CURE BY SELLER OF | MPROPER TENDER OR DELI VERY;,
REPLACEMENT. (a) Were any tender or delivery by the seller is
rej ected because non-conform ng and the tine for performance has not
yet expired, the seller nmay seasonably notify the buyer of his
intention to cure and nay then within the contract tine make a
conform ng delivery.

(b) \Where the buyer rejects a non-conform ng tender which the
sel |l er had reasonabl e grounds to believe woul d be acceptable with or
wi t hout noney all owance the seller may if he seasonably notifies the
buyer have a further reasonable tine to substitute a conform ng
t ender.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.509. RISK OF LOSS I N THE ABSENCE OF BREACH. (a) Were
the contract requires or authorizes the seller to ship the goods by
carrier

(1) if it does not require himto deliver themat a
particul ar destination, the risk of |oss passes to the buyer when the
goods are duly delivered to the carrier even though the shipnent is
under reservation (Section 2.505); but

(2) if it does require himto deliver themat a particul ar
destination and the goods are there duly tendered while in the
possession of the carrier, the risk of |oss passes to the buyer when
the goods are there duly so tendered as to enable the buyer to take
del i very.

(b) Where the goods are held by a bailee to be delivered
w t hout being noved, the risk of |oss passes to the buyer

(1) on the buyer's receipt of possession or control of a
negoti abl e docunent of title covering the goods; or

(2) on acknow edgnent by the bailee of the buyer's right to
possessi on of the goods; or

(3) after the buyer's receipt of possession or control of a
non- negoti abl e docunent of title or other witten direction to
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deliver, as provided in Subsection (d)(2) of Section 2.503.

(c) In any case not within Subsection (a) or (b), the risk of
| oss passes to the buyer on his receipt of the goods if the seller is
a merchant; otherwi se the risk passes to the buyer on tender of
del i very.

(d) The provisions of this section are subject to contrary
agreenent of the parties and to the provisions of this chapter on
sal e on approval (Section 2.327) and on effect of breach on risk of
| oss (Section 2.510).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amrended by Acts 1983, 68th Leg., p. 1531, ch. 290, Sec. 2, eff. Aug.
29, 1983.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 10, eff.
Septenber 1, 2005.

Sec. 2.510. EFFECT OF BREACH ON RI SK OF LOCSS. (a) Were a
tender or delivery of goods so fails to conformto the contract as to
give a right of rejection the risk of their loss remains on the
seller until cure or acceptance.

(b) Were the buyer rightfully revokes acceptance he may to the
extent of any deficiency in his effective insurance coverage treat
the risk of loss as having rested on the seller fromthe beginning.

(c) \Were the buyer as to conform ng goods already identified
to the contract for sale repudiates or is otherwise in breach before
risk of their loss has passed to him the seller may to the extent of
any deficiency in his effective insurance coverage treat the risk of
| oss as resting on the buyer for a commercially reasonable tine.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.511. TENDER OF PAYMENT BY BUYER, PAYMENT BY CHECK. (a)
Unl ess ot herwi se agreed tender of paynent is a condition to the
seller's duty to tender and conpl ete any delivery.

(b) Tender of paynent is sufficient when made by any neans or
in any manner current in the ordinary course of business unless the
sel |l er demands paynent in |legal tender and gi ves any extension of
ti me reasonably necessary to procure it.
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(c) Subject to the provisions of this title on the effect of an
i nstrunment on an obligation (Section 3.802), paynment by check is
conditional and is defeated as between the parties by dishonor of the
check on due presentnent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.512. PAYMENT BY BUYER BEFORE | NSPECTION. (a) Were the
contract requires paynent before inspection non-conformty of the
goods does not excuse the buyer from so nmaki ng payment unl ess

(1) the non-conformty appears w thout inspection; or

(2) despite tender of the required docunents circunstances
woul d justify injunction against honor under this title (Section
5.109(b)).

(b) Paynment pursuant to Subsection (a) does not constitute an
acceptance of goods or inpair the buyer's right to inspect or any of
hi s renedi es.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 4, Sec. 3, eff. Sept. 1, 1999.

Sec. 2.513. BUYER S RIGHT TO I NSPECTI ON OF GOODS. (a) Unless
ot herwi se agreed and subject to Subsection (c), where goods are
tendered or delivered or identified to the contract for sale, the
buyer has a right before paynment or acceptance to inspect them at any
reasonabl e place and tinme and in any reasonabl e manner. Wen the
seller is required or authorized to send the goods to the buyer, the
i nspection may be after their arrival.

(b) Expenses of inspection nmust be borne by the buyer but may
be recovered fromthe seller if the goods do not conformand are
rej ect ed.

(c) Unless otherw se agreed and subject to the provisions of
this chapter on C.1.F. contracts (Subsection (c) of Section 2.321),
the buyer is not entitled to i nspect the goods before paynment of the
price when the contract provides

(1) for delivery "C.OD." or on other like ternms; or

(2) for paynent against docunents of title, except where
such paynment is due only after the goods are to becone avail able for
i nspecti on.
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(d) A place or nethod of inspection fixed by the parties is
presunmed to be exclusive but unless otherw se expressly agreed it
does not postpone identification or shift the place for delivery or
for passing the risk of loss. |f conpliance beconmes inpossible,

i nspection shall be as provided in this section unless the place or
met hod fixed was clearly intended as an indi spensabl e condition
failure of which avoids the contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.514. WHEN DOCUMENTS DELI VERABLE ON ACCEPTANCE, WHEN ON
PAYMENT. Unl ess ot herw se agreed docunents agai nst which a draft is
drawn are to be delivered to the drawee on acceptance of the draft if
it is payable nore than three days after presentnent; otherw se,
only on paynent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.515. PRESERVI NG EVI DENCE OF GOODS IN DI SPUTE. In

furtherance of the adjustment of any claimor dispute

(1) either party on reasonable notification to the other
and for the purpose of ascertaining the facts and preservi ng evidence
has the right to i nspect, test and sanple the goods including such of
themas nmay be in the possession or control of the other; and

(2) the parties may agree to a third party inspection or
survey to determne the conformty or condition of the goods and may
agree that the findings shall be binding upon themin any subsequent
litigation or adjustnent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

SUBCHAPTER F. BREACH, REPUDI ATI ON AND EXCUSE
Sec. 2.601. BUYER S RIGHTS ON | MPROPER DELI VERY. Subject to
the provisions of this chapter on breach in installnment contracts
(Section 2.612) and unl ess otherw se agreed under the sections on
contractual limtations of remedy (Sections 2.718 and 2.719), if the
goods or the tender of delivery fail in any respect to conformto the
contract, the buyer may
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(1) reject the whole; or

(2) accept the whole; or

(3) accept any commercial unit or units and reject the
rest.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.602. MANNER AND EFFECT OF RI GHTFUL REJECTION. (a)
Rej ection of goods nmust be within a reasonable tinme after their
delivery or tender. It is ineffective unless the buyer seasonably
notifies the seller.
(b) Subject to the provisions of the two foll ow ng sections on
rej ected goods (Sections 2.603 and 2.604),
(1) after rejection any exercise of ownership by the buyer
Wi th respect to any comercial unit is wongful as against the
seller; and
(2) if the buyer has before rejection taken physical
possessi on of goods in which he does not have a security interest
under the provisions of this chapter (Subsection (c) of Section
2.711), he is under a duty after rejection to hold themwth
reasonable care at the seller's disposition for a tinme sufficient to
permt the seller to renove them but
(3) the buyer has no further obligations with regard to
goods rightfully rejected.
(c) The seller's rights with respect to goods wongfully
rejected are governed by the provisions of this chapter on Seller's
remedi es in general (Section 2.703).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.603. MERCHANT BUYER S DUTIES AS TO RI GHTFULLY REJECTED
GOCDS. (a) Subject to any security interest in the buyer
(Subsection (c) of Section 2.711), when the seller has no agent or
pl ace of business at the market of rejection a nmerchant buyer is
under a duty after rejection of goods in his possession or control to
foll ow any reasonabl e instructions received fromthe seller with
respect to the goods and in the absence of such instructions to nake
reasonabl e efforts to sell themfor the seller's account if they are
peri shable or threaten to decline in value speedily. Instructions
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are not reasonable if on demand indemity for expenses is not
forthcom ng.

(b) When the buyer sells goods under Subsection (a), he is
entitled to rei nbursenent fromthe seller or out of the proceeds for
reasonabl e expenses of caring for and selling them and if the
expenses include no selling comm ssion then to such conm ssion as is
usual in the trade or if there is none to a reasonabl e sum not
exceeding ten per cent on the gross proceeds.

(c) In conplying with this section the buyer is held only to
good faith and good faith conduct hereunder is neither acceptance nor
conversion nor the basis of an action for damages.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.604. BUYER S OPTIONS AS TO SALVAGE OF RI GHTFULLY
REJECTED GOODS. Subject to the provisions of the imrediately
precedi ng section on perishables if the seller gives no instructions
within a reasonable tine after notification of rejection the buyer
may store the rejected goods for the seller's account or reship them
to himor resell themfor the seller's account with rei nbursenent as
provided in the preceding section. Such action is not acceptance or
conver si on.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.605. WAIVER OF BUYER S OBJECTI ONS BY FAI LURE TO
PARTI CULARI ZE. (a) The buyer's failure to state in connection with
rejection a particular defect which is ascertai nable by reasonabl e
i nspection precludes himfromrelying on the unstated defect to
justify rejection or to establish breach
(1) where the seller could have cured it if stated
seasonably; or
(2) between nmerchants when the seller has after rejection
made a request in witing for a full and final witten statenent of
all defects on which the buyer proposes to rely.
(b) Paynment agai nst docunents nade w thout reservation of
rights precludes recovery of the paynent for defects apparent in the
docunents.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 11, eff.
Sept enber 1, 2005.

Sec. 2.606. WHAT CONSTI TUTES ACCEPTANCE OF GOODS. (a)
Accept ance of goods occurs when the buyer
(1) after a reasonable opportunity to inspect the goods
signifies to the seller that the goods are conformng or that he wll
take or retain themin spite of their non-conformty; or
(2) fails to make an effective rejection (Subsection (a) of
Section 2.602), but such acceptance does not occur until the buyer
has had a reasonabl e opportunity to inspect them or
(3) does any act inconsistent with the seller's ownership;
but if such act is wongful as against the seller it is an acceptance
only if ratified by him
(b) Acceptance of a part of any comrercial unit is acceptance
of that entire unit.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.607. EFFECT OF ACCEPTANCE; NOTICE OF BREACH, BURDEN OF
ESTABLI SHI NG BREACH AFTER ACCEPTANCE; NOTICE OF CLAIM OR LI TI GATI ON
TO PERSON ANSWERABLE OVER. (a) The buyer nust pay at the contract
rate for any goods accept ed.

(b) Acceptance of goods by the buyer precludes rejection of the
goods accepted and if made with know edge of a non-conformty cannot
be revoked because of it unless the acceptance was on the reasonabl e
assunption that the non-conformty woul d be seasonably cured but
accept ance does not of itself inpair any other renedy provided by
this chapter for non-conformty.

(c) \Where a tender has been accepted

(1) the buyer must within a reasonable tine after he
di scovers or should have di scovered any breach notify the seller of
breach or be barred fromany renedy; and

(2) if the claimis one for infringement or the like
(Subsection (c) of Section 2.312) and the buyer is sued as a result
of such a breach he nust so notify the seller within a reasonabl e
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time after he receives notice of the litigation or be barred from any
remedy over for liability established by the litigation.

(d) The burden is on the buyer to establish any breach with
respect to the goods accepted.

(e) Were the buyer is sued for breach of a warranty or other
obligation for which his seller is answerabl e over

(1) he may give his seller witten notice of the
l[itigation. |If the notice states that the seller may conme in and
defend and that if the seller does not do so he will be bound in any
action against himby his buyer by any determ nation of fact common
to the two litigations, then unless the seller after seasonable
recei pt of the notice does cone in and defend he is so bound.

(2) if the claimis one for infringement or the |ike
(Subsection (c) of Section 2.312) the original seller my demand in
witing that his buyer turn over to himcontrol of the litigation
i ncluding settlenent or else be barred fromany renmedy over and if he
al so agrees to bear all expense and to satisfy any adverse judgnent,

t hen unl ess the buyer after seasonable receipt of the demand does
turn over control the buyer is so barred.

(f) The provisions of Subsections (c), (d) and (e) apply to any
obligation of a buyer to hold the seller harnl ess agai nst
infringement or the |ike (Subsection (c) of Section 2.312).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.608. REVOCATI ON OF ACCEPTANCE IN WHOLE OR I N PART. (a)
The buyer may revoke his acceptance of a |ot or commercial unit whose
non-conformty substantially inpairs its value to himif he has
accepted it

(1) on the reasonable assunption that its non-conformty
woul d be cured and it has not been seasonably cured; or

(2) wthout discovery of such non-conformty if his
acceptance was reasonably induced either by the difficulty of
di scovery before acceptance or by the seller's assurances.

(b) Revocation of acceptance nust occur within a reasonabl e
time after the buyer discovers or should have discovered the ground
for it and before any substantial change in condition of the goods
which is not caused by their own defects. It is not effective until
the buyer notifies the seller of it.
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(c) A buyer who so revokes has the sane rights and duties with
regard to the goods involved as if he had rejected them

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.609. RIGHT TO ADEQUATE ASSURANCE OF PERFOCRVANCE. (a) A
contract for sale inposes an obligation on each party that the
ot her's expectation of receiving due performance will not be
i npai red. \Wen reasonabl e grounds for insecurity arise with respect
to the performance of either party the other may in witing demand
adequat e assurance of due performance and until he receives such
assurance may if comrercially reasonabl e suspend any performance for
whi ch he has not already received the agreed return.

(b) Between nerchants the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered shall be
determ ned according to comercial standards.

(c) Acceptance of any inproper delivery or paynent does not
prejudi ce the aggrieved party's right to demand adequate assurance of
future performance.

(d) After receipt of a justified demand failure to provide
within a reasonable tinme not exceeding thirty days such assurance of
due performance as is adequate under the circunstances of the
particular case is a repudiation of the contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.610. ANTI Cl PATORY REPUDI ATION. Wen either party

repudi ates the contract with respect to a performance not yet due the
| oss of which will substantially inpair the value of the contract to
the other, the aggrieved party may

(1) for a comercially reasonable tinme await performance by
t he repudi ating party; or

(2) resort to any renedy for breach (Section 2.703 or
Section 2.711), even though he has notified the repudiating party
that he would await the latter's performance and has urged
retraction; and

(3) in either case suspend his own perfornance or proceed
in accordance with the provisions of this chapter on the seller's
right to identify goods to the contract notw thstandi ng breach or to
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sal vage unfi ni shed goods (Section 2.704).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.611. RETRACTI ON OF ANTI Cl PATORY REPUDI ATION. (a) Until
the repudiating party's next performance is due he can retract his
repudi ati on unl ess the aggrieved party has since the repudi ation
cancelled or materially changed his position or otherw se indicated
that he considers the repudiation final.

(b) Retraction nmay be by any nmethod which clearly indicates to
the aggrieved party that the repudiating party intends to perform
but nust include any assurance justifiably demanded under the
provi sions of this chapter (Section 2.609).

(c) Retraction reinstates the repudiating party's rights under
the contract with due excuse and all owance to the aggrieved party for
any del ay occasi oned by the repudiation.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.612. "I NSTALLMENT CONTRACT"; BREACH. (a) An
"install nment contract” is one which requires or authorizes the
delivery of goods in separate lots to be separately accepted, even
t hough the contract contains a clause "each delivery is a separate
contract” or its equivalent.

(b) The buyer may reject any installnment which is non-
conformng if the non-conformty substantially inpairs the val ue of
that install ment and cannot be cured or if the non-conformty is a
defect in the required docunents; but if the non-conformty does not
fall within Subsection (c) and the seller gives adequate assurance of
its cure the buyer nust accept that install nent.

(c) \Wenever non-conformty or default with respect to one or
nore installments substantially inpairs the value of the whole
contract there is a breach of the whole. But the aggrieved party
reinstates the contract if he accepts a non-conform ng install nent
wi t hout seasonably notifying of cancellation or if he brings an
action with respect only to past installments or demands performance
as to future installnents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.613. CASUALTY TO | DENTI FI ED GOODS. Where the contract
requires for its performance goods identified when the contract is
made, and the goods suffer casualty without fault of either party
before the risk of |oss passes to the buyer, or in a proper case
under a "no arrival, no sale" term (Section 2.324) then

(1) if the loss is total the contract is avoided; and

(2) if the loss is partial or the goods have so
deteriorated as no longer to conformto the contract the buyer may
neverthel ess demand i nspection and at his option either treat the
contract as avoi ded or accept the goods with due all owance fromthe
contract price for the deterioration or the deficiency in quantity
but without further right against the seller.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.614. SUBSTI TUTED PERFORMANCE. (a) Where without fault
of either party the agreed berthing, |oading, or unloading facilities
fail or an agreed type of carrier becones unavail able or the agreed
manner of delivery otherw se beconmes commercially inpracticable but a
commercially reasonabl e substitute is available, such substitute
performance nmust be tendered and accept ed.

(b) If the agreed neans or manner of paynment fails because of
domestic or foreign governnmental regulation, the seller nmay w thhold
or stop delivery unless the buyer provides a neans or nmanner of
paynment which is comercially a substantial equivalent. If delivery
has al ready been taken, paynent by the means or in the manner
provi ded by the regul ation discharges the buyer's obligation unless
the regulation is discrimnatory, oppressive or predatory.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.615. EXCUSE BY FAI LURE OF PRESUPPCSED CONDI Tl ONS.
Except so far as a seller nmay have assunmed a greater obligation and
subject to the preceding section on substituted performance:
(1) Delay in delivery or non-delivery in whole or in part
by a seller who conplies with Subdivisions (2) and (3) is not a
breach of his duty under a contract for sale if performance as agreed
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has been nade inpracticable by the occurrence of a contingency the
non-occurrence of which was a basic assunption on which the contract
was made or by conpliance in good faith with any applicable foreign
or donestic governnental regulation or order whether or not it later
proves to be invalid.

(2) \Were the causes nentioned in Subdivision (1) affect
only a part of the seller's capacity to perform he nust allocate
production and deliveries anong his custonmers but nmay at his option
i ncl ude regul ar custoners not then under contract as well as his own
requi renents for further manufacture. He nay so allocate in any
manner which is fair and reasonabl e.

(3) The seller nust notify the buyer seasonably that there
will be delay or non-delivery and, when allocation is required under
Subdi vision (2), of the estimted quota thus nade avail able for the
buyer.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.616. PROCEDURE ON NOTI CE CLAIM NG EXCUSE. (a) Were
t he buyer receives notification of a material or indefinite delay or
an allocation justified under the preceding section he may by witten
notification to the seller as to any delivery concerned, and where
t he prospective deficiency substantially inpairs the value of the
whol e contract under the provisions of this chapter relating to
breach of installment contracts (Section 2.612), then also as to the
whol e,

(1) termnate and thereby di scharge any unexecuted portion
of the contract; or

(2) nodify the contract by agreeing to take his avail able
gquota in substitution.

(b) If after receipt of such notification fromthe seller the
buyer fails so to nodify the contract within a reasonable tine not
exceeding thirty days the contract |apses with respect to any
deliveries affected.

(c) The provisions of this section may not be negated by
agreenent except insofar as the seller has assuned a greater
obl i gati on under the precedi ng section.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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SUBCHAPTER G REMEDI ES
Sec. 2.701. REMEDI ES FOR BREACH OF COLLATERAL CONTRACTS NOT
| MPAI RED. Renedi es for breach of any obligation or prom se
collateral or ancillary to a contract for sale are not inpaired by
t he provisions of this chapter.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.702. SELLER S REMEDI ES ON DI SCOVERY OF BUYER S
| NSOLVENCY. (a) Where the seller discovers the buyer to be
i nsol vent he may refuse delivery except for cash including paynent
for all goods theretofore delivered under the contract, and stop
delivery under this chapter (Section 2.705).

(b) Were the seller discovers that the buyer has received
goods on credit while insolvent he may reclai mthe goods upon demand
made within ten days after the receipt, but if msrepresentation of
sol vency has been nmade to the particular seller in witing within
three nonths before delivery the ten day limtation does not apply.
Except as provided in this subsection the seller may not base a right
to recl ai mgoods on the buyer's fraudul ent or innocent
m srepresentati on of solvency or of intent to pay.

(c) The seller's right to reclaimunder Subsection (b) is
subject to the rights of a buyer in ordinary course or other good
faith purchaser or lien creditor under this chapter (Section 2.403).
Successful reclamation of goods excludes all other renedies with
respect to them

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.703. SELLER S REMEDI ES I N GENERAL. Were the buyer
wrongfully rejects or revokes acceptance of goods or fails to make a
paynent due on or before delivery or repudiates with respect to a
part or the whole, then with respect to any goods directly affected
and, if the breach is of the whole contract (Section 2.612), then
also with respect to the whole undelivered bal ance, the aggrieved
sell er may

(1) wthhold delivery of such goods;
(2) stop delivery by any bail ee as hereafter provided
(Section 2.705);
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(3) proceed under the next section respecting goods stil
unidentified to the contract;

(4) resell and recover damages as hereafter provided
(Section 2.706);

(5) recover damages for non-acceptance (Section 2.708) or
in a proper case the price (Section 2.709);

(6) cancel.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.704. SELLER S RIGHT TO I DENTI FY GOODS TO THE CONTRACT
NOTW THSTANDI NG BREACH OR TO SALVAGE UNFI NI SHED GOODS. (a) An
aggri eved seller under the precedi ng section may

(1) identify to the contract conform ng goods not already
identified if at the time he |learned of the breach they are in his
possessi on or control;

(2) treat as the subject of resal e goods which have
denonstrably been intended for the particular contract even though
t hose goods are unfi ni shed.

(b) Were the goods are unfinished an aggrieved seller may in
the exercise of reasonable commercial judgnment for the purposes of
avoi ding |l oss and of effective realization either conplete the
manuf acture and wholly identify the goods to the contract or cease
manuf acture and resell for scrap or sal vage val ue or proceed in any
ot her reasonabl e manner.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.705. SELLER S STOPPAGE OF DELIVERY IN TRANSIT OR
OTHERW SE. (a) The seller may stop delivery of goods in the
possession of a carrier or other bail ee when he discovers the buyer
to be insolvent (Section 2.702) and may stop delivery of carl oad,
truckl oad, planeload or |arger shipnents of express or freight when
t he buyer repudiates or fails to make a paynent due before delivery
or if for any other reason the seller has a right to withhold or
reclaimthe goods.

(b) As against such buyer the seller nmay stop delivery until

(1) receipt of the goods by the buyer; or
(2) acknow edgnent to the buyer by any bail ee of the goods
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except a carrier that the bailee holds the goods for the buyer; or

(3) such acknow edgnent to the buyer by a carrier by
reshi pment or as a warehouse; or

(4) negotiation to the buyer of any negotiable docunment of
title covering the goods.

(c)(1) To stop delivery the seller nmust so notify as to enable

the bail ee by reasonable diligence to prevent delivery of the goods.

(2) After such notification the bailee nust hold and
deliver the goods according to the directions of the seller but the
seller is liable to the bailee for any ensuing charges or danages.

(3) |If a negotiable docunent of title has been issued for
goods the bailee is not obliged to obey a notification to stop until
surrender of possession or control of the docunent.

(4) A carrier who has issued a non-negotiable bill of
lading is not obliged to obey a notification to stop received froma
person other than the consignor.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 12, eff.
Sept enber 1, 2005.

Sec. 2.706. SELLER S RESALE | NCLUDI NG CONTRACT FOR RESALE. (a)
Under the conditions stated in Section 2.703 on seller's renedies,
the seller may resell the goods concerned or the undelivered bal ance
thereof. Wiere the resale is nmade in good faith and in a
commercially reasonabl e manner the seller may recover the difference
bet ween the resale price and the contract price together with any
i nci dental damages al |l owed under the provisions of this chapter
(Section 2.710), but |ess expenses saved in consequence of the
buyer' s breach.

(b) Except as otherw se provided in Subsection (c) or unless
ot herwi se agreed resale may be at public or private sale including
sale by way of one or nore contracts to sell or of identification to
an existing contract of the seller. Sale may be as a unit or in
parcels and at any tinme and place and on any ternms but every aspect
of the sale including the nmethod, manner, time, place and terns mnust
be commercially reasonable. The resale nust be reasonably identified
as referring to the broken contract, but it is not necessary that the
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goods be in existence or that any or all of them have been identified
to the contract before the breach

(c) Where the resale is at private sale the seller nust give
t he buyer reasonable notification of his intention to resell.

(d) Were the resale is at public sale

(1) only identified goods can be sold except where there is
a recogni zed market for a public sale of futures in goods of the
kind; and

(2) it nust be nade at a usual place or market for public
sale if one is reasonably avail abl e and except in the case of goods
whi ch are perishable or threaten to decline in value speedily the
sell er must give the buyer reasonable notice of the tinme and place of
the resale; and

(3) if the goods are not to be within the view of those
attending the sale the notification of sale nust state the place
where the goods are | ocated and provide for their reasonable
i nspection by prospective bidders; and

(4) the seller may buy.

(e) A purchaser who buys in good faith at a resale takes the
goods free of any rights of the original buyer even though the seller
fails to conply with one or nore of the requirenents of this section.

(f) The seller is not accountable to the buyer for any profit
made on any resale. A person in the position of a seller (Section
2.707) or a buyer who has rightfully rejected or justifiably revoked
accept ance nmust account for any excess over the anount of his
security interest, as hereinafter defined (Subsection (c) of Section
2.711) .

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.707. "PERSON IN THE POSI TION OF A SELLER'. (a) A
"person in the position of a seller” includes as against a principal
an agent who has paid or becone responsible for the price of goods on
behal f of his principal or anyone who otherw se holds a security
interest or other right in goods simlar to that of a seller.

(b) A person in the position of a seller may as provided in
this chapter withhold or stop delivery (Section 2.705) and resel
(Section 2.706) and recover incidental damages (Section 2.710).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Sec. 2.708. SELLER S DAMAGES FOR NON- ACCEPTANCE OR REPUDI ATI ON.
(a) Subject to Subsection (b) and to the provisions of this chapter
Wi th respect to proof of market price (Section 2.723), the neasure of
damages for non-acceptance or repudiation by the buyer is the
di fference between the nmarket price at the tine and place for tender
and the unpaid contract price together with any incidental damages
provided in this chapter (Section 2.710), but |ess expenses saved in
consequence of the buyer's breach.

(b) If the neasure of damages provided in Subsection (a) is
i nadequate to put the seller in as good a position as performance
woul d have done then the nmeasure of damages is the profit (including
reasonabl e overhead) which the seller would have nade from ful
performance by the buyer, together with any incidental damages
provided in this chapter (Section 2.710), due all owance for costs
reasonably incurred and due credit for paynents or proceeds of
resal e.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.709. ACTION FOR THE PRICE. (a) Wen the buyer fails to
pay the price as it becomes due the seller may recover, together with
any incidental damages under the next section, the price

(1) of goods accepted or of conform ng goods | ost or
damaged within a comrercially reasonable tine after risk of their
| oss has passed to the buyer; and

(2) of goods identified to the contract if the seller is
unabl e after reasonable effort to resell themat a reasonable price
or the circunstances reasonably indicate that such effort wll be
unavai |l i ng.

(b) Were the seller sues for the price he nust hold for the
buyer any goods which have been identified to the contract and are
still in his control except that if resal e becones possible he may
resell themat any tinme prior to the collection of the judgnent. The
net proceeds of any such resale nust be credited to the buyer and
paynent of the judgnment entitles himto any goods not resold.

(c) After the buyer has wongfully rejected or revoked
acceptance of the goods or has failed to make a paynent due or has
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repudi ated (Section 2.610), a seller who is held not entitled to the
price under this section shall neverthel ess be awarded danmages for
nonaccept ance under the precedi ng section.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.710. SELLER S I NCl DENTAL DAMAGES. Incidental damages to
an aggrieved seller include any commercially reasonabl e charges,
expenses or conm ssions incurred in stopping delivery, in the
transportation, care and custody of goods after the buyer's breach,
in connection with return or resale of the goods or otherw se
resulting fromthe breach

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.711. BUYER S REMEDI ES | N GENERAL; BUYER S SECURI TY
| NTEREST | N REJECTED GOCDS. (a) Were the seller fails to nmake
delivery or repudiates or the buyer rightfully rejects or justifiably
revokes acceptance then with respect to any goods involved, and with
respect to the whole if the breach goes to the whol e contract
(Section 2.612), the buyer may cancel and whether or not he has done
so may in addition to recovering so nuch of the price as has been
pai d

(1) "cover" and have damages under the next section as to
all the goods affected whether or not they have been identified to
the contract; or

(2) recover damages for non-delivery as provided in this
chapter (Section 2.713).

(b) Were the seller fails to deliver or repudi ates the buyer
may al so

(1) if the goods have been identified recover them as
provided in this chapter (Section 2.502); or

(2) in a proper case obtain specific performance or replevy
t he goods as provided in this chapter (Section 2.716).

(c) Onrightful rejection or justifiable revocation of
acceptance a buyer has a security interest in goods in his possession
or control for any paynents made on their price and any expenses
reasonably incurred in their inspection, receipt, transportation,
care and custody and may hol d such goods and resell themin |ike
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manner as an aggrieved seller (Section 2.706).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.712. "COVER'; BUYER S PROCUREMENT OF SUBSTI TUTE GOCDS.
(a) After a breach within the preceding section the buyer may
"“cover" by making in good faith and w thout unreasonabl e del ay any
reasonabl e purchase of or contract to purchase goods in substitution
for those due fromthe seller

(b) The buyer may recover fromthe seller as damages the
di fference between the cost of cover and the contract price together
wi th any incidental or consequential damages as hereinafter defined
(Section 2.715), but |ess expenses saved in consequence of the
seller's breach

(c) Failure of the buyer to effect cover within this section
does not bar himfrom any ot her renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.713. BUYER S DAMAGES FOR NON- DELI VERY OR REPUDI ATI ON.
(a) Subject to the provisions of this chapter with respect to proof
of market price (Section 2.723), the nmeasure of damages for non-
delivery or repudiation by the seller is the difference between the
mar ket price at the time when the buyer |earned of the breach and the
contract price together with any incidental and consequential danmages
provided in this chapter (Section 2.715), but |ess expenses saved in
consequence of the seller's breach.

(b) Market price is to be determ ned as of the place for tender
or, in cases of rejection after arrival or revocation of acceptance,
as of the place of arrival.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.714. BUYER S DAMAGES FOR BREACH | N REGARD TO ACCEPTED
GOCDS. (a) Where the buyer has accepted goods and given
notification (Subsection (c) of Section 2.607) he may recover as
damages for any non-conformty of tender the loss resulting in the
ordi nary course of events fromthe seller's breach as determned in
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any manner which is reasonable.

(b) The neasure of damages for breach of warranty is the
difference at the tinme and place of acceptance between the val ue of
t he goods accepted and the val ue they would have had if they had been
as warranted, unless special circunstances show proxi mate danmages of
a different anount.

(c) In a proper case any incidental and consequential danmages
under the next section may al so be recovered.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.715. BUYER S | NCl DENTAL AND CONSEQUENTI AL DAMAGES. (a)
| nci dental damages resulting fromthe seller's breach include
expenses reasonably incurred in inspection, receipt, transportation
and care and custody of goods rightfully rejected, any comrercially
reasonabl e charges, expenses or com ssions in connection with
effecting cover and any ot her reasonabl e expense incident to the
del ay or other breach.
(b) Consequential damages resulting fromthe seller's breach
i ncl ude
(1) any loss resulting fromgeneral or particul ar
requi renents and needs of which the seller at the time of contracting
had reason to know and which could not reasonably be prevented by
cover or otherw se; and
(2) injury to person or property proximately resulting from
any breach of warranty.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.716. BUYER S RIGHT TO SPECI FI C PERFORMANCE OR REPLEVI N
(a) Specific performance may be decreed where the goods are uni que
or in other proper circunstances.

(b) The decree for specific performance may include such terns
and conditions as to paynent of the price, danmages, or other relief
as the court may deem just.

(c) The buyer has a right of replevin for goods identified to
the contract if after reasonable effort he is unable to effect cover
for such goods or the circunstances reasonably indicate that such
effort wll be unavailing or if the goods have been shi pped under
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reservation and satisfaction of the security interest in them has

been made or tendered. |In the case of goods bought for personal,

famly, or household purposes, the buyer's right of replevin vests
upon acquisition of a special property, even if the seller had not
then repudiated or failed to deliver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.18, eff. July 1,
2001.

Sec. 2.717. DEDUCTI ON OF DAMAGES FROM THE PRI CE. The buyer on
notifying the seller of his intention to do so may deduct all or any
part of the damages resulting fromany breach of the contract from
any part of the price still due under the sane contract.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.718. LIQU DATION OR LI M TATI ON OF DAMAGES; DEPCSI TS.
(a) Danages for breach by either party nmay be liquidated in the
agreenent but only at an anmount which is reasonable in the |ight of
the anticipated or actual harm caused by the breach, the difficulties
of proof of |oss, and the inconveni ence or non-feasibility of
ot herwi se obtaining an adequate renedy. A termfixing unreasonably
| arge |Iiquidated damages is void as a penalty.

(b) Were the seller justifiably wi thholds delivery of goods
because of the buyer's breach, the buyer is entitled to restitution
of any anmount by which the sumof his paynents exceeds

(1) the amount to which the seller is entitled by virtue of
terns liquidating the seller's damages in accordance with Subsection
(a), or

(2) in the absence of such terns, twenty percent of the
val ue of the total performance for which the buyer is obligated under
the contract or $500, whichever is snaller.

(c) The buyer's right to restitution under Subsection (b) is
subject to offset to the extent that the seller establishes

(1) aright to recover damages under the provisions of this
chapter other than Subsection (a), and

(2) the amount or value of any benefits received by the
buyer directly or indirectly by reason of the contract.
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(d) Were a seller has received paynent in goods their
reasonabl e val ue or the proceeds of their resale shall be treated as
paynments for the purposes of Subsection (b); but if the seller has
notice of the buyer's breach before reselling goods received in part
performance, his resale is subject to the conditions laid down in
this chapter on resale by an aggrieved seller (Section 2.706).

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.719. CONTRACTUAL MODI FI CATI ON OR LI M TATI ON OF REMEDY.
(a) Subject to the provisions of Subsections (b) and (c) of this
section and of the preceding section on |iquidation and limtation of
damages,

(1) the agreenent may provide for renedies in addition to
or in substitution for those provided in this chapter and may [imt
or alter the nmeasure of damages recoverable under this chapter, as by
l[imting the buyer's renedies to return of the goods and repaynent of
the price or to repair and replacenent of non-conform ng goods or
parts; and

(2) resort to a renmedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case it is the
sol e renedy.

(b) Where circunstances cause an exclusive or limted renedy to
fail of its essential purpose, remedy nay be had as provided in this
title.

(c) Consequential damages may be limted or excluded unless the
[imtation or exclusion is unconscionable. Limtation of
consequential danages for injury to the person in the case of
consuner goods is prima facie unconscionable but [imtation of
damages where the loss is commercial is not.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.720. EFFECT OF "CANCELLATI ON' OR "RESCI SSI ON' ON CLAI M5
FOR ANTECEDENT BREACH. Unless the contrary intention clearly
appears, expressions of "cancellation"” or "rescission" of the
contract or the |ike shall not be construed as a renunciation or
di scharge of any claimin damages for an antecedent breach.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.721. REMEDIES FOR FRAUD. Renedies for material
m srepresentation or fraud include all renedies avail able under this
chapter for non-fraudul ent breach. Neither rescission or a claimfor
resci ssion of the contract for sale nor rejection or return of the
goods shall bar or be deened inconsistent with a claimfor damages or
ot her renedy.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.722. VWHO CAN SUE THI RD PARTIES FOR | NJURY TO GOODS.
Where a third party so deals with goods which have been identified to
a contract for sale as to cause actionable injury to a party to that
contract

(1) aright of action against the third party is in either
party to the contract for sale who has title to or a security
interest or a special property or an insurable interest in the goods;
and if the goods have been destroyed or converted a right of action
is also in the party who either bore the risk of |oss under the
contract for sale or has since the injury assunmed that risk as
agai nst the other;

(2) if at the time of the injury the party plaintiff did
not bear the risk of |loss as against the other party to the contract
for sale and there is no arrangenment between them for disposition of
the recovery, his suit or settlenment is, subject to his own interest,
as a fiduciary for the other party to the contract;

(3) either party may with the consent of the other sue for
the benefit of whomit may concern.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.723. PROOF OF MARKET PRICE: TIME AND PLACE. (a) If an
action based on anticipatory repudiation cones to trial before the
time for performance with respect to sonme or all of the goods, any
damages based on market price (Section 2.708 or Section 2.713) shal
be determ ned according to the price of such goods prevailing at the
time when the aggrieved party | earned of the repudiation.
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(b) If evidence of a price prevailing at the times or places
described in this chapter is not readily available the price
prevailing within any reasonable tinme before or after the tine
descri bed or at any other place which in comrercial judgnent or under
usage of trade would serve as a reasonabl e substitute for the one
descri bed may be used, nmaking any proper allowance for the cost of
transporting the goods to or from such other place.

(c) Evidence of a relevant price prevailing at a tinme or place
ot her than the one described in this chapter offered by one party is
not adm ssible unless and until he has given the other party such
notice as the court finds sufficient to prevent unfair surprise.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.724. ADM SSIBILITY OF MARKET QUOTATI ONS. \Whenever the
prevailing price or value of any goods regularly bought and sold in
any established commodity market is in issue, reports in official
publications or trade journals or in newspapers or periodicals of
general circulation published as the reports of such market shall be
adm ssible in evidence. The circunstances of the preparation of such
a report may be shown to affect its weight but not its admssibility.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Sec. 2.725. STATUTE OF LI M TATIONS | N CONTRACTS FOR SALE. (a)
An action for breach of any contract for sale nust be commenced
within four years after the cause of action has accrued. By the
original agreenent the parties may reduce the period of limtation to
not | ess than one year but may not extend it.

(b) A cause of action accrues when the breach occurs,
regardl ess of the aggrieved party's |ack of know edge of the breach.
A breach of warranty occurs when tender of delivery is made, except
that where a warranty explicitly extends to future performance of the
goods and di scovery of the breach nust await the tine of such
performance the cause of action accrues when the breach is or should
have been di scover ed.

(c) Were an action comrenced within the tine limted by
Subsection (a) is so termnated as to | eave avail able a renedy by
anot her action for the sane breach such other action may be commenced
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after the expiration of the tinme limted and within six nonths after
the termnation of the first action unless the termnation resulted
fromvoluntary di scontinuance or fromdism ssal for failure or
negl ect to prosecute.

(d) This section does not alter the law on tolling of the
statute of limtations nor does it apply to causes of action which
have accrued before this title beconmes effective.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

CHAPTER 2A. LEASES
SUBCHAPTER A. GENERAL PROVI SI ONS
Sec. 2A.101. SHORT TITLE. This chapter shall be known and may
be cited as the Uniform Comrerci al Code--Leases.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.102. SCOPE. This chapter applies to any transaction,
regardl ess of form that creates a | ease of goods. This chapter does
not apply to a transaction that creates an interest in or |ease of
real estate, except to the extent that provision is nmade for |eases
of fixtures by Section 2A. 309.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.103. DEFINITIONS AND I NDEX OF DEFINITIONS. (a) 1In
this chapter unless the context otherw se requires:

(1) "Buyer in the ordinary course of business" neans a
person who in good faith and wi t hout knowl edge that the sale to him
or her is in violation of the ownership rights or security interest
or | easehold interest of a third party in the goods buys in the
ordinary course froma person in the business of selling goods of
that kind but does not include a pawnbroker. "Buying" may be for
cash or by exchange of other property or on secured or unsecured
credit and includes acquiring goods or docunents of title under a
preexi sting contract for sale but does not include a transfer in bulk
or as security for or in total or partial satisfaction of a noney
debt .
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(2) "Cancellation" occurs when either party puts an end to
the | ease contract for default by the other party.

(3) "Comrercial unit" nmeans a unit of goods as by
comercial usage is a single whole for purposes of | ease and division
of which materially inmpairs its character or value on the market or
in use. A commercial unit may be a single article, as a machine, or
a set of articles, as a suite of furniture or a line of nmachinery, or
a quantity, as a gross or carload, or any other unit treated in use
or in the relevant nmarket as a single whole.

(4) "Conform ng" goods or performance under a | ease
contract means performance or goods that are in accordance with the
obligations under the | ease contract.

(5) "Consuner |ease" neans a |lease that a |lessor regularly
engaged in the business of |leasing or selling nakes to a | essee who
is an individual and who takes under the lease primarily for a
personal, famly, or household purpose, if the total paynents to be
made under the | ease contract, excluding paynents for options to
renew or buy, do not exceed $25, 000.

(6) "Fault" means a wongful act, om ssion, breach, or
defaul t.

(7) "Finance |ease" neans a |l ease with respect to which

(A) the | essor does not select, manufacture, or supply
t he goods;

(B) the lessor acquires the goods or the right to
possessi on and use of the goods in connection with the | ease; and

(C© one of the follow ng occurs:

(i) the lessee receives a copy of the contract by
whi ch the | essor acquired the goods or the right to possession and
use of the goods before signing the | ease contract;

(1i) the lessee's approval of the contract by which
the | essor acquired the goods or the right to possession and use of
the goods is a condition to effectiveness of the | ease contract;

(ti1) the lessee, before signing the | ease
contract, receives an accurate and conpl ete statenent designating the
prom ses and warranties, and any disclainmers of warranties,
limtations or nodifications of renedies, or |iquidated damages,

i ncluding those of a third party, such as the manufacturer of the
goods, provided to the | essor by the person supplying the goods in
connection wth or as part of the contract by which the | essor
acquired the goods or the right to possession and use of the goods;
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or
(iv) 1if the lease is not a consunmer |ease, the
| essor, before the | essee signs the | ease contract, inforns the
| essee in witing (a) of the identity of the person supplying the
goods to the lessor, unless the | essee has selected that person and
directed the |l essor to acquire the goods or the right to possession
and use of the goods fromthat person, (b) that the |essee is
entitled under this chapter to the prom ses and warranties, including
those of any third party, provided to the |essor by the person
suppl ying the goods in connection with or as part of the contract by
whi ch the | essor acquired the goods or the right to possession and
use of the goods, and (c) that the |l essee may communi cate with the
person supplying the goods to the | essor and receive an accurate and
conpl ete statement of those prom ses and warranties, including any
disclaimers and imtations of themor of renedies.

(8) "CGoods" nmeans all things that are noveable at the tine
of identification to the |ease contract, or are fixtures (Section
2A. 309), but the term does not include noney, docunents, instrunents,
accounts, chattel paper, general intangibles, or mnerals or the
like, including oil and gas, before extraction. The termalso
i ncl udes the unborn young of aninals.

(9) "Installnment |ease contract” nmeans a | ease contract
that authorizes or requires the delivery of goods in separate lots to
be separately accepted, even though the | ease contract contains the
cl ause "each delivery is a separate |ease" or its equival ent.

(10) "Lease" neans a transfer of the right to possession
and use of goods for a termin return for consideration, but a sale,
including a sale on approval or a sale or return, or retention or
creation of a security interest is not a |lease. Unless the context
clearly indicates otherwi se, the termincludes a subl ease.

(11) "Lease agreenent"” nmeans the bargain, with respect to
the | ease, of the lessor and the lessee in fact as found in their
| anguage or by inplication fromother circunmstances including course
of dealing or usage of trade or course of performance as provided by
this chapter. Unless the context clearly indicates otherw se, the
termincludes a subl ease agreenent.

(12) "Lease contract" nmeans the total |egal obligation that
results fromthe | ease agreenent as affected by this chapter and any
other applicable rules of law. Unless the context clearly indicates
ot herwi se, the termincludes a subl ease contract.
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(13) "Leasehold interest” neans the interest of the | essor
or the | essee under a | ease contract.

(14) "Lessee" neans a person who acquires the right to
possessi on and use of goods under a |ease. Unless the context
clearly indicates otherwi se, the termincludes a subl essee.

(15) "Lessee in ordinary course of business" means a person
who in good faith and wi thout know edge that the | ease to himor her
isin violation of the ownership rights or security interest or
| easehol d interest of a third party in the goods, |eases in ordinary
course froma person in the business of selling or |easing goods of
t hat kind but does not include a pawnbroker. "Leasing" nmay be for
cash or by exchange of other property or on secured or unsecured
credit and includes acquiring goods or docunents of title under a
preexi sting | ease contract but does not include a transfer in bulk or
as security for or in total or partial satisfaction of a noney debt.

(16) "Lessor"™ means a person who transfers the right to
possessi on and use of goods under a | ease. Unless the context
clearly indicates otherwise, the termincludes a subl essor.

(17) "Lessor's residual interest" neans the |lessor's
interest in the goods after the expiration, term nation, or
cancel lation of the | ease contract.

(18) "Lien" means a charge against or interest in goods to
secure paynent of a debt or performance of an obligation, but the
term does not include a security interest.

(19) "Lot" neans a parcel or a single article that is the
subject matter of a separate | ease or delivery, whether or not it is
sufficient to performthe | ease contract.

(20) "Merchant | essee" nmeans a | essee that is a nerchant
wi th respect to goods of the kind subject to the |ease.

(21) "Present value" neans the ampbunt as of a date certain
of one or nore suns payable in the future, discounted to the date
certain. The discount is determned by the interest rate specified
by the parties if the rate was not mani festly unreasonable at the
time the transaction was entered into; otherw se, the discount is
determ ned by a commercially reasonable rate that takes into account
the facts and circunstances of each case at the tine the transaction
was entered into.

(22) "Purchase" includes taking by sale, |ease, nortgage,
security interest, pledge, gift, or any other voluntary transaction
creating an interest in goods.
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(23) "Subl ease" neans a | ease of goods the right to
possessi on and use of which was acquired by the | essor as a | essee
under an existing | ease.

(24) "Supplier"” means a person fromwhom a | essor buys or
| eases goods to be | eased under a finance | ease.

(25) "Supply contract" means a contract under which a
| essor buys or | eases goods to be | eased.

(26) "Term nation" occurs when either party pursuant to a
power created by agreenent or |law puts an end to the | ease contract
ot herwi se than for default.

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

"Accessions". Section 2A 310(a).

"Construction nortgage”. Section 2A 309(a)(4).

"Encunbrance”. Section 2A 309(a)(5).

"Fi xtures". Section 2A 309(a)(1).

"Fixture filing". Section 2A. 309(a)(2).

"Purchase noney | ease". Section 2A 309(a)(3).

(c) The following definitions in other chapters apply to this
chapter:

"Account". Section 9.102(a)(2).

"Bet ween nerchants". Section 2.104(c).

"Buyer". Section 2.103(a)(1).

"Chattel paper". Section 9.102(a)(11).

"Consumer goods". Section 9.102(a)(23).

"Docunent". Section 9.102(a)(30).

"Entrusting"”. Section 2.403(c).

"General intangible". Section 9.102(a)(42).

"Instrument”. Section 9.102(a)(47).

"Merchant". Section 2.104(a).

"Mortgage". Section 9.102(a)(55).

"Pursuant to commtnent”. Section 9.102(a)(69).

"Receipt". Section 2.103(a)(3).

"Sal e". Section 2.106(a).

"Sal e on approval". Section 2.326.

"Sale or return”. Section 2.326.

"Seller". Section 2.103(a)(4).

(d) In addition Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.19, eff. July 1,
2001; Acts 2003, 78th Leg., ch. 542, Sec. 4, eff. Sept. 1, 2003.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 13, eff.
Septenber 1, 2005.

Sec. 2A.104. LEASES SUBJECT TO OTHER LAWS. (a) A |ease,
al t hough subject to this chapter, is also subject to any applicable:
(1) certificate of title statute of this state, including
Chapter 501, Transportation Code, Chapter 31, Parks and Wldlife
Code, and Subchapter E, Chapter 1201, Cccupati ons Code;
(2) certificate of title statute of another jurisdiction
(Section 2A.105); or
(3) consuner law of this state, both decisional and
statutory, including, to the extent that they apply to a | ease
transacti on:
(A Titles 6, 7, 8, 9, and 14;
(B) Subtitle A Title 11;
(© Chapters 17, 53, 54, 72, 92, 101, 103, 305, 323,
522, 523, 602, 603, 604, and 2001,
(D) Section 65.017, Civil Practice and Renedi es Code;
(E) Chapter 1201, Cccupations Code; and
(F) Chapter 25, Transportation Code.

(b) In case of conflict between this chapter, other than
Sections 2A. 105, 2A 304(c) and 2A. 305(c), and any statute or |aw
referred to in Subsection (a), the statute or |aw controls.

(c) Failure to conply with any applicable statute has only the
ef fect specified therein.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1997, 75th Leg., ch. 165, Sec. 30.176, eff. Sept. 1
1997; Acts 2003, 78th Leg., ch. 1276, Sec. 14A 753, eff. Sept. 1
2003.
Amended by:

Acts 2007, 80th Leg., RS., Ch. 885 (H B. 2278), Sec. 2.03, eff.
April 1, 2009.
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Sec. 2A.105. TERRITORI AL APPLI CATI ON OF CHAPTER TO GOODS
COVERED BY CERTI FI CATE OF TI TLE. Subject to the provisions of
Sections 2A 304(c) and 2A. 305(c), with respect to goods covered by a
certificate of title issued under a statute of this state or of
anot her jurisdiction, conpliance and the effect of conpliance or
nonconpliance with a certificate of title statute are governed by the
law (including the conflict of laws rules) of the jurisdiction
issuing the certificate until the earlier of:

(1) surrender of the certificate; or

(2) four nmonths after the goods are renoved fromthat
jurisdiction and thereafter until a new certificate of title is
i ssued by another jurisdiction.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.106. LIM TATION ON PONER OF PARTI ES TO CONSUMER LEASE
TO CHOOSE APPLI CABLE LAW AND JUDICIAL FORUM (a) If the | aw chosen
by the parties to a consuner |lease is that of a jurisdiction other
than a jurisdiction in which the | essee resides at the tinme the |ease
agreenent becones enforceable or within 30 days thereafter or in
whi ch the goods are to be used, the choice is not enforceable.

(b) If the judicial forumchosen by the parties to a consumer
lease is a forumlocated in a jurisdiction other than the
jurisdiction in which the I essee in fact signed the | ease agreenent,
resides at the commencenent of the action, or resided at the tinme the
| ease contract becanme enforceable or in which the goods are in fact
used by the | essee, the choice is not enforceable.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.107. WAIVER OR RENUNCI ATI ON OF CLAI M OR RI GHT AFTER
DEFAULT. A claimor right arising out of an alleged default or
breach of warranty may be di scharged in whole or in part w thout
consideration by a witten waiver or renunciation signed and
delivered by the aggrieved party.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
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Sec. 2A.108. UNCONSCI ONABILITY. (a) |If the court as a matter
of law finds a | ease contract or any clause of a | ease contract to
have been unconscionable at the tine it was nade, the court may
refuse to enforce the | ease contract, or it nmay enforce the renainder
of the | ease contract w thout the unconscionable clause, or it may so
limt the application of any unconsci onabl e clause as to avoid any
unconsci onabl e result.

(b) Wth respect to a consuner lease, if the court as a matter
of law finds that a | ease contract or any clause of a | ease contract
has been induced by unconsci onabl e conduct or that unconsci onabl e
conduct has occurred in the collection of a claimarising froma
| ease contract, the court may grant appropriate relief.

(c) Before making a finding of unconscionability under
Subsection (a) or (b), the court, on its own notion or that of a
party, shall afford the parties a reasonable opportunity to present
evi dence as to the setting, purpose, and effect of the | ease contract
or clause thereof or of the conduct.

(d) In an action in which the | essee clains unconscionability
with respect to a consuner |ease:

(1) if the court finds unconscionability under Subsection
(a) or (b), the court shall award reasonable attorney's fees to the
| essee;

(2) if the court does not find unconscionability and the
| essee clai mng unconscionability has brought or maintained an action
he or she knew to be groundl ess, the court shall award reasonable
attorney's fees to the party against whomthe claimis nmade; and

(3) in determning attorney's fees, the amount of the
recovery on behal f of the claimant under Subsections (a) and (b) is
not controlling.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.109. OPTION TO ACCELERATE AT WLL. (a) A term
provi ding that one party or the party's successor in interest may
accel erate paynent or performance or require collateral or additional
collateral "at will" or "when the party deens hinself or herself
insecure"” or in wrds of simlar inmport nust be construed to nean
that the party has power to do so only if the party in good faith
bel i eves that the prospect of paynment or performance is inpaired.
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(b) Wth respect to a consuner |ease, the burden of
establishing good faith under Subsection (a) is on the party who
exerci ses the power; otherw se the burden of establishing |ack of
good faith is on the party agai nst whomthe power has been exerci sed.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER B. FORMATI ON AND CONSTRUCTI ON OF LEASE CONTRACT

Sec. 2A.201. STATUTE OF FRAUDS. (a) A lease contract is not
enforceabl e by way of action or defense unl ess:

(1) the total paynents to be nade under the | ease contract,
excl udi ng paynents for options to renew or buy, are less than $1, 000;
or

(2) there is a witing, signed by the party agai nst whom
enforcenent is sought or by that party's authorized agent, sufficient
to indicate that a | ease contract has been nade between the parties
and to describe the goods | eased and the | ease term

(b) Any description of |eased goods or of the |lease termis
sufficient and satisfies Subsection (a)(2), whether or not it is
specific, if it reasonably identifies what is described.

(c) Awiting is not insufficient because it omts or
incorrectly states a term agreed upon, but the | ease contract is not
enf orceabl e under Subsection (a)(2) beyond the | ease termand the
quantity of goods shown in the witing.

(d) A lease contract that does not satisfy the requirenments of
Subsection (a), but which is valid in other respects, is enforceable:

(1) if the goods are to be specially manufactured or
obtained for the | essee and are not suitable for | ease or sale to
others in the ordinary course of the |lessor's business, and the
| essor, before notice of repudiation is received and under
ci rcunst ances that reasonably indicate that the goods are for the
| essee, has made either a substantial beginning of their manufacture
or commtmnents for their procurenent;

(2) if the party against whom enforcenent is sought adnmits
in that party's pleading, testinony or otherwise in court that a
| ease contract was made, but the | ease contract is not enforceable
under this provision beyond the quantity of goods admtt ed;

(3) wth respect to goods that have been received and
accepted by the | essee; or
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(4) if the |lease contract would otherwi se be enforceable
under general principles of equitable estoppel, detrinental reliance
or unjust enrichnent.

(e) The lease termunder a | ease contract referred to in
Subsection (d) is:

(1) if thereis a witing signed by the party agai nst whom
enforcenent is sought or by that party's authorized agent specifying
the lease term the term so specified;

(2) if the party against whom enforcenent is sought admts
in that party's pleading, testinony, or otherwise in court a |ease
term the termso admtted; or

(3) a reasonable |ease term

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.202. FINAL WRI TTEN EXPRESSI ON;, PAROL OR EXTRINSI C
EVIDENCE. Terns with respect to which the confirmatory nenoranda of
the parties agree or which are otherwise set forth in a witing
intended by the parties as a final expression of their agreenent with
respect to such ternms as are included therein may not be contradicted
by evidence of a prior agreenent or of a contenporaneous oral
agreenent but nay be explained or suppl enent ed:

(1) Dby course of dealing or usage of trade or by course of
performance; and

(2) by evidence of consistent additional terns unless the
court finds the witing to have been intended al so as a conpl ete and
excl usive statenent of the terns of the agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 203. SEALS I NOPERATIVE. The affixing of a seal to a
witing evidencing a | ease contract or an offer to enter into a | ease
contract does not render the witing a sealed instrunment and the | aw
with respect to sealed instruments does not apply to the | ease
contract or offer.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
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Sec. 2A.204. FORMATION IN GENERAL. (a) A |ease contract may
be made in any manner sufficient to show agreenent, including conduct
by both parties which recogni zes the existence of a | ease contract.

(b) An agreenment sufficient to constitute a | ease contract may
be found although the noment of its making is undetern ned.

(c) Although one or nore terns are |l eft open, a | ease contract
does not fail for indefiniteness if the parties have intended to nake
a |l ease contract and there is a reasonably certain basis for giving
an appropriate renedy.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.205. FIRM COFFERS. An offer by a nerchant to | ease
goods to or from another person in a signed witing that by its terns
gi ves assurance it will be held open is not revocable, for |ack of
consideration, during the tinme stated or, if notine is stated, for a
reasonable time, but in no event nmay the period of irrevocability
exceed three nonths. Any such term of assurance on a form supplied
by the offeree nmust be separately signed by the offeror.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.206. OFFER AND ACCEPTANCE I N FORVATI ON OF LEASE
CONTRACT. (a) Unless otherw se unanbi guously indicated by the
| anguage or circunstances, an offer to make a | ease contract nust be
construed as inviting acceptance in any manner and by any nedi um
reasonabl e in the circunstances.

(b) If the beginning of a requested performance is a reasonabl e
nmet hod of acceptance, an offeror who is not notified of acceptance
within a reasonable time may treat the offer as having | apsed before
accept ance.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.208. MDD FI CATI ON, RESCI SSION AND WAIVER. (a) An
agreenent nodifying a | ease contract needs no consideration to be
bi ndi ng.

(b) A signed | ease agreenent that excludes nodification or
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resci ssion except by a signed witing nmay not be otherw se nodified
or rescinded, but, except as between nerchants, such a requirenent on
a formsupplied by a nerchant nust be separately signed by the other
party.

(c) Although an attenpt at nodification or rescission does not
satisfy the requirenents of Subsection (b), it nay operate as a
wai ver .

(d) A party who has made a wai ver affecting an executory
portion of a | ease contract nmay retract the waiver by reasonable
notification received by the other party that strict performance wll
be required of any term waived, unless a retraction would be unjust
in view of a material change of position in reliance on the waiver.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 209. LESSEE UNDER FI NANCE LEASE AS BENEFI Cl ARY OF
SUPPLY CONTRACT. (a) The benefit of a supplier's promses to the
| essor under the supply contract and of all warranties, whether
express or inplied, including those of any third party provided in
connection with or as part of the supply contract, extends to the
| essee to the extent of the | essee's | easehold interest under a
finance | ease related to the supply contract, but is subject to the
terms of the warranty and of the supply contract and all defenses or
clainms arising therefrom

(b) The extension of the benefit of a supplier's prom ses and
of warranties to the | essee (Section 2A 209(a)) does not:

(1) nodify the rights and obligations of the parties to the
supply contract, whether arising therefromor otherw se; or

(2) inpose any duty or liability under the supply contract
on the | essee.

(c) Any nodification or rescission of the supply contract by
the supplier and the lessor is effective between the supplier and the
| essee unl ess, before the nodification or rescission, the supplier
has received notice that the | essee has entered into a finance | ease
related to the supply contract. If the nodification or rescissionis
effective between the supplier and the | essee, the | essor is deened
to have assuned, in addition to the obligations of the lessor to the
| essee under the | ease contract, prom ses of the supplier to the
| essor and warranties that were so nodified or rescinded as they
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exi sted and were available to the | essee before nodification or
resci ssion.

(d) In addition to the extension of the benefit of the
supplier's pronmi ses and of warranties to the | essee under Subsection
(a), the lessee retains all rights that the | essee nmay have agai nst
the supplier which arise froman agreenent between the | essee and the
suppl i er or under other |aw.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.210. EXPRESS WARRANTIES. (a) Express warranties by
the | essor are created as foll ows:

(1) Any affirmation of fact or prom se nade by the |essor
to the lessee that relates to the goods and becones part of the basis
of the bargain creates an express warranty that the goods w |
conformto the affirmati on or prom se.

(2) Any description of the goods which is made part of the
basis of the bargain creates an express warranty that the goods wl|
conformto the description.

(3) Any sanple or nodel that is nmade part of the basis of
the bargain creates an express warranty that the whol e of the goods
will conformto the sanple or nodel

(b) It is not necessary to the creation of an express warranty
that the |lessor use formal words, such as "warrant"” or "guarantee,"
or that the | essor have a specific intention to make a warranty, but
an affirmation nerely of the value of the goods or a statenent
purporting to be nmerely the |l essor's opinion or conmendation of the
goods does not create a warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.211. WARRANTI ES AGAI NST | NTERFERENCE AND AGAI NST
| NFRI NGEMENT; LESSEE' S OBLI GATI ON AGAI NST | NFRI NGEMENT. (a) There
isin a lease contract a warranty that for the | ease termno person
holds a claimto or interest in the goods that arose froman act or
om ssion of the |essor other than a claimby way of infringenent or
the like, which will interfere with the | essee's enjoynent of its
| easehol d i nterest.

(b) Except in a finance |lease there is in a |lease contract by a
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| essor who is a nerchant regularly dealing in goods of the kind a
warranty that the goods are delivered free of the rightful claimof
any person by way of infringenent or the |ike.

(c) A lessee who furnishes specifications to a | essor or a
supplier shall hold the | essor and the supplier harm ess agai nst a
claimby way of infringenment or the |ike that arises out of
conpliance with the specifications.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.212. | MPLI ED WARRANTY OF MERCHANTABILITY. (a) Except
in a finance | ease, a warranty that the goods will be nerchantable is
inplied in a |l ease contract if the lessor is a nerchant with respect
to goods of that Kkind.

(b) Goods to be nerchantable nust be at |east such as:

(1) pass without objection in the trade under the
description in the | ease agreenent;

(2) in the case of fungible goods, are of fair average
quality within the description;

(3) are fit for the ordinary purposes for which goods of
that type are used,

(4) run, within the variation permtted by the | ease
agreenent, of even kind, quality, and quantity within each unit and
anong all units invol ved,

(5) are adequately contained, packaged, and | abeled as the
| ease agreenent may require; and

(6) conformto any prom ses or affirmations of fact nmade on
t he contai ner or |abel.

(c) Oher inplied warranties may arise fromcourse of dealing
or usage of trade.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.213. | MPLI ED WARRANTY OF FI TNESS FOR PARTI CULAR
PURPOSE. Except in a finance |lease, if the lessor at the tinme the
| ease contract is made has reason to know of any particul ar purpose
for which the goods are required and that the lessee is relying on
the lessor's skill or judgnment to select or furnish suitable goods,
there is in the | ease contract an inplied warranty that the goods
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will be fit for that purpose.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.214. EXCLUSI ON OR MODI FI CATI ON OF WARRANTI ES. (a)
Words or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limt a warranty nust be
construed whenever reasonable, as consistent with each other; but,
subject to the provisions of Section 2A 202 on parol or extrinsic
evi dence, negation or limtation is inoperative to the extent that
the construction is unreasonabl e.

(b) Subject to Subsection (c), to exclude or nodify the inplied
warranty of merchantability or any part of it the | anguage nust
mention "nmerchantability,” be by a witing, and be conspi cuous.

Subj ect to Subsection (c), to exclude or nodify an inplied warranty
of fitness the exclusion nust be by a witing and be conspi cuous.
Language to exclude all inplied warranties of fitness is sufficient
if it isinwiting, is conspicuous and states, for exanple, "There
is no warranty that the goods will be fit for a particular purpose.”

(c) Notw thstandi ng Subsection (b), but subject to Subsection
(d):

(1) unless the circunmstances indicate otherw se, al
inplied warranti es are excluded by expressions like "as is,” or "with
all faults,” or by other |anguage that in common understanding calls
the |l essee's attention to the exclusion of warranties and nakes pl ain
that there is no inplied warranty, if in witing and conspi cuous;

(2) if the |lessee before entering into the | ease contract
has exam ned the goods or the sanple or nodel as fully as desired or
has refused to exam ne the goods, there is no inplied warranty with
regard to defects that an exam nation ought in the circunmstances to
have reveal ed; and

(3) an inplied warranty al so may be excluded or nodified by
course of dealing, course of performance, or usage of trade.

(d) To exclude or nodify a warranty agai nst interference or
agai nst infringenment (Section 2A. 211) or any part of it, the |anguage
must be specific, be by a witing, and be conspi cuous, unless the
ci rcunst ances, including course of performance, course of dealing, or
usage of trade, give the | essee reason to know that the goods are
bei ng | eased subject to a claimor interest of any person.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.215. ACCUMULATI ON AND CONFLI CT OF WARRANTI ES EXPRESS OR
| MPLI ED. Warranties, whether express or inplied, nust be construed
as consistent with each other and as cunul ative, but if that
construction is unreasonable, the intention of the parties determ nes
which warranty is domnant. |In ascertaining that intention the
follow ng rules apply:

(1) exact or technical specifications displace an
i nconsi stent sanple or nodel or general |anguage of description;

(2) a sanple froman existing bul k displaces inconsistent
general | anguage of description; and

(3) express warranties displace inconsistent inplied
warranties other than an inplied warranty of fitness for a particular
pur pose.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.216. TH RD PARTY BENEFI Cl ARI ES OF EXPRESS AND | MPLI ED
WARRANTI ES. Thi s chapter does not provide whether anyone other than
a | essee may take advantage of an express or inplied warranty of
gquality made to the | essee or whether the | essee or anyone entitled
to take advantage of a warranty nade to the | essee may sue a third
party other than the inmrediate | essor, or the supplier in a finance
| ease, for deficiencies in the quality of the goods. These matters
are left to the courts for their determ nation

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.217. | DENTIFICATION. ldentification of goods as goods
to which a | ease contract refers may be nmade at any tinme and in any
manner explicitly agreed to by the parties. |In the absence of
explicit agreenent, identification occurs:

(1) when the lease contract is nade if the |ease contract
is for a | ease of goods that are existing and identified;

(2) when the goods are shipped, narked, or otherw se
designated by the | essor as goods to which the | ease contract refers,
if the | ease contract is for a | ease of goods that are not existing
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and identified; or
(3) when the young are conceived, if the | ease contract is
for a | ease of the unborn young of ani nals.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 218. | NSURANCE AND PROCEEDS. (a) A lessee obtains an
i nsurabl e interest when existing goods are identified to the | ease
contract even though the goods identified are nonconform ng and the
| essee has an option to reject them

(b) If a lessee has an insurable interest only by reason of the
| essor's identification of the goods, the lessor, until default or
i nsolvency or notification to the | essee that identification is
final, may substitute other goods for those identified.

(c) Notwithstanding a | essee's insurable interest under
Subsections (a) and (b), the lessor retains an insurable interest
during the existence of the | ease contract.

(d) Nothing in this section inpairs any insurable interest
recogni zed under any other statute or rule of |aw

(e) The parties by agreenent may determ ne that one or nore
parties have an obligation to obtain and pay for insurance covering
t he goods and by agreenent may determ ne the beneficiary of the
proceeds of the insurance.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.219. RISK OF LOSS. (a) Except in the case of a
finance | ease, risk of loss is retained by the | essor and does not
pass to the lessee. 1In the case of a finance | ease, risk of |oss
passes to the |essee.

(b) Subject to the provisions of this chapter on the effect of
default on risk of loss (Section 2A. 220), if risk of loss is to pass
to the |l essee and the tinme of passage is not stated, the follow ng
rul es apply:

(1) |If the lease contract requires or authorizes the goods
to be shipped by carrier:
(A) and it does not require delivery at a particular
destination, the risk of |oss passes to the | essee when the goods are
duly delivered to the carrier; but
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(B) if it does require delivery at a particul ar
destination and the goods are there duly tendered while in the
possession of the carrier, the risk of |oss passes to the | essee when
the goods are there duly so tendered as to enable the | essee to take
del i very.

(2) If the goods are held by a bailee to be delivered
wi t hout being noved, the risk of |oss passes to the | essee on
acknow edgenent by the bailee of the |lessee's right to possession of
t he goods.

(3) In any case not within Subdivision (1) or (2), the risk
of | oss passes to the | essee on tender of delivery if the lessee is a
merchant; otherwise the risk of | oss passes to the | essee on the
| essee' s recei pt of the goods.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.220. EFFECT OF DEFAULT ON RI SK OF LGCSS. (a) Were
risk of loss is to pass to the | essee and the tinme of passage is not
st at ed:

(1) if a tender or delivery of goods so fails to conformto
the | ease contract as to give a right of rejection, the risk of their
| oss renmains with the I essor, or, in the case of a finance |ease, the
supplier, until cure or acceptance; or

(2) if the lessee rightfully revokes acceptance, the
| essee, to the extent of any deficiency in the | essee's effective
i nsurance coverage, nmay treat the risk of |oss as having renmai ned
with the | essor fromthe beginning.

(b) Whether or not risk of loss is to pass to the |essee, if
the | essee as to conform ng goods already identified to a | ease
contract repudiates or is otherwise in default under the |ease
contract, the lessor, or, in the case of a finance | ease, the
supplier, to the extent of any deficiency in the lessor's or the
supplier's effective insurance coverage nay treat the risk of |oss as
resting on the |l essee for a cormercially reasonable tine.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.221. CASUALTY TO I DENTIFIED GOODS. If a |ease contract
requi res goods identified when the | ease contract is made, and the
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goods suffer casualty without fault of the | essee, the |l essor or the
supplier before delivery, or the goods suffer casualty before risk of
| oss passes to the | essee under the | ease agreenent or Section
2A. 219:

(1) if the loss is total, the | ease contract is avoided;
and

(2) if the loss is partial or the goods have so
deteriorated as to no longer conformto the | ease contract, the
| essee may nevert hel ess demand i nspection and at the | essee's option
either treat the | ease contract as avoided or, except in a finance
| ease that is not a consuner |ease, accept the goods with due
al l onance fromthe rent payable for the balance of the | ease termfor
the deterioration or the deficiency in quantity but w thout further
ri ght against the | essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER C. EFFECT OF LEASE CONTRACT
Sec. 2A.301. ENFORCEABILITY OF LEASE CONTRACT. Except as
otherwi se provided in this title, a |ease contract is effective and
enforceabl e according to its terns between the parties, against
pur chasers of the goods and agai nst creditors of the parti es.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1. 1993.

Sec. 2A.302. TITLE TO AND POSSESSI ON OF GOODS. Except as
otherwise provided in this title, each provision of this chapter
applies whether the lessor or a third party has title to the goods,
and whether the |essor, the lessee, or a third party has possession
of the goods, notw thstanding any statute or rule of |aw that
possessi on or the absence of possession is fraudul ent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.303. ALIENABILITY OF PARTY' S | NTEREST UNDER LEASE
CONTRACT OR OF LESSOR S RESI DUAL | NTEREST | N GOODS; DELEGATI ON OF
PERFORMANCE; TRANSFER OF RIGHTS. (a) As used in this section,
"creation of a security interest” includes the sale of a |ease
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contract that is subject to Chapter 9 of this code, Secured
Transactions, by reason of Section 9.109(a)(3).

(b) Except as provided in Section 9.407(c), a provision in a
| ease agreenent which (1) prohibits the voluntary or involuntary
transfer, including a transfer by sale, sublease, creation or
enforcenment of a security interest, or attachnent, |evy, or other
judicial process, of an interest of a party under the |ease contract
or of the lessor's residual interest in the goods, or (2) nakes such
a transfer an event of default, gives rise to the rights and renedies
provi ded in Subsection (d), but a transfer that is prohibited or is
an event of default under the | ease agreenent is otherw se effective.

(c) A provision in a | ease agreement which (1) prohibits a
transfer of a right to damages for default with respect to the whole
| ease contract or of a right to paynment arising out of the
transferor's due performance of the transferor's entire obligation,
or (2) makes such a transfer an event of default, is not enforceable,
and such a transfer is not a transfer that materially inpairs the
prospect of obtaining return performance by, materially changes the
duty of, or materially increases the burden or risk inposed on, the
other party to the | ease contract within the purview of Subsection
(d).

(d) Subject to Section 9.407(c):

(1) if atransfer is made which is nmade an event of default
under a | ease agreenent, the party to the | ease contract not naking
the transfer, unless that party waives the default or otherw se
agrees, has the rights and renedies described in Section 2A 501(b);
and

(2) if Subdivision (1) is not applicable and if a transfer
is made that (A) is prohibited under a | ease agreenent or (B)
materially inpairs the prospect of obtaining return performnce by,
mat erially changes the duty of, or materially increases the burden of
ri sk i nposed on, the other party to the | ease contract, unless the
party not making the transfer agrees at any tine to the transfer in
the | ease contract or otherw se, then, except as limted by contract,
(1) the transferor is liable to the party not meking the transfer for
damages caused by the transfer to the extent that the damages coul d
not reasonably be prevented by the party not making the transfer and
(1i) a court having jurisdiction may grant other appropriate relief,
i ncludi ng cancell ation of the | ease contract or an injunction agai nst
the transfer.
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(e) A transfer of "the lease” or of "all ny rights under the
| ease,” or a transfer in simlar general ternms, is a transfer of
rights and, unless the |anguage or the circunstances, as in a
transfer for security, indicate the contrary, the transfer is a
del egation of duties by the transferor to the transferee. Acceptance
by the transferee constitutes a prom se by the transferee to perform
those duties. This promse is enforceable by either the transferor
or the other party to the | ease contract.

(f) Unless otherw se agreed by the | essor and the | essee, a
del egati on of performance does not relieve the transferor as agai nst
the other party of any duty to performor of any liability for
defaul t.

(g) In a consuner |lease, to prohibit the transfer of an
interest of a party under the | ease contract or to make a transfer an
event of default, the | anguage nust be specific, by a witing, and
conspi cuous.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.20, eff. July 1,
2001.

Sec. 2A. 304. SUBSEQUENT LEASE OF GOODS BY LESSOR. (a) Subject
to Section 2A 303 of this chapter, a subsequent |essee froma |essor
of goods under an existing | ease contract obtains, to the extent of
the | easehold interest transferred, the | easehold interest in the
goods that the |lessor had or had power to transfer, and except as
provi ded by Subsection (b) or Section 2A 527(d) takes subject to the
existing | ease contract. A lessor with voidable title has power to
transfer a good | easehold interest to a good faith subsequent |essee
for value, but only to the extent set forth in the precedi ng
sentence. |f goods have been delivered under a transaction of
purchase, the | essor has that power even though:

(1) the lessor's transferor was deceived as to the identity
of the | essor;

(2) the delivery was in exchange for a check which is later
di shonor ed;

(3) it was agreed that the transaction was to be a "cash
sale"; or

(4) the delivery was procured through fraud puni shable as
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| ar cenous under the crimnal |aw.

(b) A subsequent |essee in the ordinary course of business from
a lessor who is a nmerchant dealing in goods of that kind to whomthe
goods were entrusted by the existing | essee of that |essor before the
interest of the subsequent | essee becane enforceabl e agai nst that
| essor obtains, to the extent of the | easehold interest transferred,
all of that lessor's and the existing | essee's rights to the goods,
and takes free of the existing | ease contract.

(c) A subsequent |essee fromthe | essor of goods that are
subject to an existing | ease contract and are covered by a
certificate of title issued under a statute of this state or of
another jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.305. SALE OR SUBLEASE OF GOODS BY LESSEE. (a) Subject

to the provisions of Section 2A 303, a buyer or sublessee fromthe
| essee of goods under an existing | ease contract obtains, to the
extent of the interest transferred, the | easehold interest in the
goods that the | essee had or had power to transfer, and except as
provi ded by Subsection (b) and Section 2A 511, takes subject to the
exi sting | ease contract. A lessee with a voidable |easehold interest
has power to transfer a good | easehold interest to a good faith buyer
for value or a good faith subl essee for value, but only to the extent
set forth in the preceding sentence. Wen goods have been delivered
under a transaction of |ease the | essee has that power even though:

(1) the lessor was deceived as to the identity of the
| essee;

(2) the delivery was in exchange for a check which is later
di shonored; or

(3) the delivery was procured through fraud puni shable as
| ar cenous under the crimnal |aw

(b) A buyer in the ordinary course of business or a subl essee

in the ordinary course of business froma | essee who is a nerchant
dealing in goods of that kind to whomthe goods were entrusted by the
| essor obtains, to the extent of the interest transferred, all of the
| essor's and | essee's rights to the goods, and takes free of the
exi sting | ease contract.
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(c) A buyer or sublessee fromthe | essee of goods that are
subject to an existing | ease contract and are covered by a
certificate of title issued under a statute of this state or of
anot her jurisdiction takes no greater rights than those provided both
by this section and by the certificate of title statute.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.306. PRIORITY OF CERTAIN LI ENS ARI SI NG BY OPERATI ON OF

LAW If a person in the ordinary course of the person's business
furni shes services or materials with respect to goods subject to a

| ease contract, a |lien upon those goods in the possession of that
person given by statute or rule of Iaw for those materials or
services takes priority over any interest of the | essor or |essee
under the | ease contract or this chapter unless the lien is created
by statute and the statute provides otherwise or unless the lien is
created by rule of law and the rule of |aw provides otherw se.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.307. PRIORITY OF LI ENS ARI SI NG BY ATTACHMVENT OR LEVY
ON, SECURITY | NTERESTS I N, AND OTHER CLAI M5 TO GOODS. (a) Except as
ot herwi se provided in Section 2A. 306, a creditor of a | essee takes
subject to the | ease contract.

(b) Except as otherw se provided in Subsection (c) and Sections
2A. 306 and 2A. 308, a creditor of a |lessor takes subject to the | ease
contract unless the creditor holds a |lien that attached to the goods
before the | ease contract becane enforceabl e.

(c) Except as otherw se provided in Sections 9.317, 9.321, and
9.323, a lessee takes a |l easehold interest subject to a security
interest held by a creditor of the | essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.21, eff. July 1,
2001.

Sec. 2A.308. SPECIAL RICHTS OF CREDITORS. (a) A creditor of a
| essor in possession of goods subject to a | ease contract may treat

Statute text rendered on: 1/29/2016 - 94 -



BUSI NESS AND COMVERCE CODE

the | ease contract as void if as against the creditor retention of
possession by the | essor is fraudul ent or voids the | ease contract
under any statute or rule of law, but retention of possession in good
faith and current course of trade by the | essor for a conmercially
reasonable time after the | ease contract becones enforceable is not
fraudul ent and does not void the | ease contract.

(b) Nothing in this chapter inpairs the rights of creditors of
a lessor if the | ease contract is nade under circunstances which
under any statute or rule of law apart fromthis chapter would
constitute the transaction a fraudul ent transfer or voi dabl e
pr ef er ence.

(c) Acreditor of a seller may treat a sale or an
identification of goods to a contract for sale as void if as agai nst
the creditor retention of possession by the seller is fraudul ent
under any statute or rule of law, but retention of possession of the
goods pursuant to a |l ease contract entered into by the seller as
| essee and the buyer as lessor in connection with the sale or
identification of the goods is not fraudulent if the buyer bought for
val ue and in good faith.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.309. LESSOR S AND LESSEE' S RI GHTS WHEN GOODS BECOME
FIXTURES. (a) In this section:

(1) goods are "fixtures" when they becone so related to
particular real estate that an interest in themarises under rea
estate | aw

(2) a "fixture filing" is the filing, in the office where a
record of a nortgage on the real estate would be filed or recorded,
of a financing statenent covering goods that are or are to becone
fixtures and conforming to the requirenents of Sections 9.502(a) and
(b);

(3) a lease is a "purchase noney | ease"” unless the | essee
has possession or use of the goods or the right to possession or use
of the goods before the | ease agreement is enforceable;

(4) a nortgage is a "construction nortgage" to the extent
it secures an obligation incurred for the construction of an
i nprovenent on |l and including the acquisition cost of the land, if
the recorded witing so indicates; and
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(5) "encunbrance" includes real estate nortgages and ot her
liens on real estate and all other rights in real estate that are not
ownership interests

(b) Under this chapter a | ease may be of goods that are
fixtures or may continue in goods that becone fixtures, but no |ease
exi sts under this chapter of ordinary building materials incorporated
into an inprovenent on | and.

(c) This chapter does not prevent the creation of a | ease of
fixtures pursuant to real estate |aw

(d) The perfected interest of a | essor of fixtures has priority
over a conflicting interest of an encunbrancer or owner of the real
estate if:

(1) the lease is a purchase noney | ease, the conflicting
interest of the encunbrancer or owner arises before the goods becone
fixtures, a fixture filing covering the fixtures is filed or recorded
before the goods becone fixtures or within 10 days thereafter, and
the | essee has an interest of record in the real estate or is in
possession of the real estate; or

(2) the interest of the lessor is perfected by a fixture
filing before the interest of the encunbrancer or owner is of record,
the lessor's interest has priority over any conflicting interest of a
predecessor in title of the encunbrancer or owner, and the | essee has
an interest of record in the real estate or is in possession of the
real estate.

(e) The interest of a |lessor of fixtures, whether or not
perfected, has priority over the conflicting interest of an
encunbrancer or owner of the real estate if:

(1) the fixtures are readily renovable factory or office
machi nes, readily renovabl e equi pment that is not primarily used or
| eased for use in the operation of the real estate, or readily
renmovabl e repl acenents of domestic appliances that are goods subject
to a consuner |ease, and before the goods becone fixtures the |ease
contract is enforceable; or

(2) the conflicting interest is a lien on the real estate
obtai ned by | egal or equitable proceedings after the | ease contract
is enforceable; or

(3) the encunbrancer or owner has consented in witing to
the | ease or has disclained an interest in the goods as fixtures; or

(4) the lessee has a right to renove the goods as agai nst
t he encunbrancer or owner. |If the |lessee's right to renove
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term nates, the priority of the interest of the | essor continues for
a reasonable tine.

(f) Notw thstandi ng Subsection (d)(1) but otherw se subject to
Subsections (d) and (e), the interest of a lessor of fixtures,
including the lessor's residual interest, is subordinate to the
conflicting interest of an encunbrancer of the real estate under a
construction nortgage recorded before the goods becone fixtures if
t he goods becone fixtures before the conpletion of the construction.
To the extent given to refinance a construction nortgage, the
conflicting interest of an encunbrancer of the real estate under a
nortgage has this priority to the sane extent as the encunbrancer of
the real estate under the construction nortgage.

(g) In cases not within the precedi ng subsections, priority
between the interest of a | essor of fixtures, including the |essor's
residual interest, and the conflicting interest of an encunbrancer or
owner of the real estate who is not the | essee is determ ned by the
priority rules governing conflicting interests in real estate.

(h) If the interest of a |l essor of fixtures, including the
| essor's residual interest, has priority over all conflicting
interests of all owners and encunbrancers of the real estate, the
| essor or the lessee may (1) on default, expiration, termnation, or
cancel l ation of the | ease agreenent but subject to the |ease
agreenent and this chapter, or (2) if necessary to enforce other
rights and remedi es of the | essor or |essee under this chapter,
remove the goods fromthe real estate, free and clear of al
conflicting interests of all owners and encunbrancers of the real
estate, but the |essor or |essee nmust reinburse any encunbrancer or
owner of the real estate who is not the | essee and who has not
ot herwi se agreed for the cost of repair of any physical injury, but
not for any dimnution in value of the real estate caused by the
absence of the goods renobved or by any necessity of replacing them
A person entitled to rei nbursement nmay refuse perm ssion to renove
until the party seeking renoval gives adequate security for the
performance of this obligation.

(i) Even though the | ease agreenent does not create a security
interest, the interest of a |essor of fixtures, including the
| essor's residual interest, is perfected by filing a financing
statenent as a fixture filing for | eased goods that are or are to
becone fixtures in accordance with the rel evant provisions of Chapter
9.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.22, eff. July 1,
2001.

Sec. 2A.310. LESSOR S AND LESSEE' S RI GHTS WHEN GOODS BECOMVE
ACCESSI ONS. (a) Goods are "accessions"” when they are installed in
or affixed to other goods.

(b) The lessor's residual interest in the accessions and the
interest of a lessor or a | essee under a | ease contract entered into
before the goods becane accessions are superior to all interests in
t he whol e except as stated in Subsection (d).

(c) The lessor's residual interest in the accessions and the
interest of a lessor or a | essee under a | ease contract entered into
at the tinme or after the goods becane accessions are superior to al
subsequently acquired interests in the whole except as stated in
Subsection (d) but are subordinate to interests in the whole existing
at the time the | ease contract was made unl ess the hol ders of such
interests in the whole have in witing consented to the | ease or
di sclainmed an interest in the goods as part of the whole.

(d) The lessor's residual interest in the accessions and the
interest of a lessor or a | essee under a | ease contract described by
Subsection (b) or (c) are subordinate to the interest of:

(1) a buyer in the ordinary course of business or a | essee
in the ordinary course of business of any interest in the whole
acquired after the goods became accessions; or

(2) a creditor with a security interest in the whole
perfected before the | ease contract was nade to the extent that the
creditor makes subsequent advances w t hout know edge of the |ease
contract.

(e) Wen under Subsections (b) or (c) and (d) a lessor or a
| essee of accessions holds an interest that is superior to al
interests in the whole, the |lessor or the | essee may (1) on default,
expiration, termnation, or cancellation of the | ease contract by the
ot her party but subject to the provisions of the | ease contract and
this chapter, or (2) if necessary to enforce the lessor's or |essee's
ot her rights and renedi es under this chapter, renove the goods from
the whole, free and clear of all interests in the whole, but the
party nust reinburse any hol der of an interest in the whole who is
not the | essee and who has not otherw se agreed for the cost of
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repair of any physical injury but not for any dimnution in val ue of
t he whol e caused by the absence of the goods renoved or by any
necessity for replacing them A person entitled to reinbursenent may
refuse perm ssion to renove until the party seeking renoval gives
adequate security for the performance of this obligation.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER D. PERFORMANCE OF LEASE CONTRACT: REPUDI ATED, SUBSTI TUTED
AND EXCUSED

Sec. 2A.401. |INSECURI TY: ADEQUATE ASSURANCE OF PERFORVANCE
(a) A lease contract inposes an obligation on each party that the
ot her's expectation of receiving due performance will not be
i mpai r ed.

(b) If reasonable grounds for insecurity arise with respect to
the performance of either party, the insecure party nay demand in
witing adequate assurance of due performance. Until the insecure
party receives that assurance, if comrercially reasonable, the
i nsecure party may suspend any performance for which the party has
not already received the agreed return.

(c) A repudiation of the |lease contract occurs if assurance of
due performance adequate under the circunstances of the particul ar
case is not provided to the insecure party within a reasonable tine,
not to exceed 30 days after receipt of a demand by the other party.

(d) Between nerchants, the reasonabl eness of grounds for
insecurity and the adequacy of any assurance offered nust be
determ ned according to comercial standards.

(e) Acceptance of any nonconform ng delivery or paynment does
not prejudice the aggrieved party's right to demand adequate
assurance of future performance.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.402. ANTI Cl PATORY REPUDI ATION. |If either party
repudi ates a | ease contract with respect to a performance not yet due
under the | ease contract, the |oss of which performance wll
substantially inpair the value of the | ease contract to the other,
t he aggrieved party may:
(1) for a comercially reasonable tinme, await retraction of
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repudi ati on and perfornmance by the repudi ating party;

(2) make demand pursuant to Section 2A 401 and await
assurance of future performance adequate under the circunstances of
the particular case; or

(3) resort to any right or renmedy on default under the
| ease contract or this chapter, even though the aggrieved party has
notified the repudiating party that the aggrieved party would await
the repudiating party's performance and assurance and has urged
retraction. In addition, whether or not the aggrieved party is
pursui ng one of the foregoing renedies, the aggrieved party may
suspend performance or, if the aggrieved party is the | essor, proceed
in accordance with the provisions of this chapter on the lessor's
right to identify goods to the | ease contract notw t hstandi ng defaul t
or to sal vage unfinished goods (Section 2A. 524).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A. 403. RETRACTI ON OF ANTI Cl PATORY REPUDI ATION. (a)
Until the repudiating party's next performance is due, the
repudi ating party can retract the repudi ati on unl ess, since the
repudi ation, the aggrieved party has cancel ed the | ease contract or
mat eri ally changed the aggrieved party's position or otherw se
i ndicated that the aggrieved party considers the repudiation final.

(b) Retraction may be by any nethod that clearly indicates to
the aggrieved party that the repudiating party intends to perform
under the | ease contract and includes any assurance demanded under
Section 2A.401.

(c) Retraction reinstates a repudiating party's rights under a
| ease contract wth due excuse and all owance to the aggrieved party
for any del ay occasi oned by the repudiation.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.404. SUBSTI TUTED PERFORMANCE. (a) |If without fault of
the | essee, the | essor and the supplier, the agreed berthing,
| oadi ng, or unloading facilities fail or the agreed type of carrier
beconmes unavail abl e or the agreed manner of delivery otherw se
becomes comercially inpracticable, but a commercially reasonable
substitute is available, the substitute performance nust be tendered
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and accept ed.
(b) If the agreed neans or manner of paynent fails because of

donestic or foreign governnental regulation

(1) the lessor may withhold or stop delivery or cause the
supplier to withhold or stop delivery unless the | essee provides a
means or manner of paynent that is commercially a substanti al
equi val ent; and

(2) if delivery has already been taken, paynment by the
means or in the manner provided by the regul ation discharges the
| essee's obligation unless the regulation is discrinmnatory,
oppressive, or predatory.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.405. EXCUSED PERFCORVANCE. Subject to Section 2A. 404 on
substituted performance, the follow ng rul es apply:

(1) Delay in delivery or nondelivery in whole or in part by
a lessor or a supplier who conmplies with Subdivisions (2) and (3) is
not a default under the | ease contract if performance as agreed has
been made inpracticable by the occurrence of a contingency the
nonoccurrence of which was a basic assunption on which the | ease
contract was made or by conpliance in good faith with any applicable
foreign or donestic governnental regulation or order, whether or not
the regulation or order later proves to be invalid.

(2) |If the causes nmentioned in Subdivision (1) affect only
part of the lessor's or the supplier's capacity to perform the
| essor or supplier shall allocate production and deliveries anong the
| essor's or supplier's custonmers but at the lessor's or supplier's
option may include regular custoners not then under contract for sale
or lease as well as the lessor's or supplier’'s own requirenents for
further manufacture. The |essor or supplier may so allocate in any
manner that is fair and reasonabl e.

(3) The |l essor seasonably shall notify the |l essee and in
the case of a finance |ease the supplier seasonably shall notify the
| essor and the | essee, if known, that there will be delay or
nondelivery and, if allocation is required under Subdivision (2), of
the estimated quota made avail able for the | essee.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Statute text rendered on: 1/29/2016 - 101 -



BUSI NESS AND COMVERCE CODE

Sec. 2A.406. PROCEDURE ON EXCUSED PERFORMANCE. (a) |If the
| essee receives notification of a material or indefinite delay or an
all ocation justified under Section 2A 405, the |essee may by witten
notification to the | essor as to any goods involved, and with respect
to all of the goods if under an installnent |ease contract the val ue
of the whole | ease contract is substantially inpaired (Section
2A. 510):

(1) ternminate the | ease contract (Section 2A 505(b)); or
(2) except in a finance |lease that is not a consuner |ease,
nodi fy the | ease contract by accepting the avail able quota in
substitution, with due allowance fromthe rent payable for the
bal ance of the | ease termfor the deficiency but wthout further
ri ght against the | essor.

(b) If, after receipt of a notification fromthe |essor under
Section 2A.405, the lessee fails to nodify the | ease agreenent within
a reasonable tinme not exceeding 30 days, the | ease contract | apses
with respect to any deliveries affected.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A 407. | RREVOCABLE PROM SES: FINANCE LEASES. (a) In
the case of a finance |ease that is not a consuner |ease, a termin
the | ease agreenent that provides that the | essee's prom ses under
the | ease contract becone irrevocable and i ndependent upon the
| essee' s acceptance of the goods is enforceable.

(b) A prom se that has becone irrevocabl e and i ndependent under
Subsection (a):

(1) is effective and enforceabl e between the parties, and
by or against third parties including assignees of the parties; and
(2) is not subject to cancellation, term nation,
nodi fication, repudiation, excuse, or substitution wthout the

consent of the party to whomthe prom se runs.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

SUBCHAPTER E. DEFAULT
Sec. 2A.501. DEFAULT: PROCEDURE. (a) Whether the | essor or
the lessee is in default under a | ease contract is determ ned by the
| ease agreenent and this chapter
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(b) If the lessor or the lessee is in default under the | ease
contract, the party seeking enforcement has rights and renedi es as
provided in this chapter and, except as |imted by this chapter, as
provided in the | ease agreenent.

(c) If the lessor or the lessee is in default under the |ease
contract, the party seeking enforcenent may reduce the party's claim
to judgnment or otherw se enforce the | ease contract by self-help or
any avail abl e judicial procedure or nonjudicial procedure, including
adm ni strative proceeding, arbitration, or the |like, in accordance
with this chapter.

(d) Except as otherw se provided by Section 1.305(a) or this
chapter or the | ease agreenent, the rights and renedies referred to
in Subsections (b) and (c) are cunul ati ve.

(e) |If the |lease agreenent covers both real property and goods,
the party seeking enforcenment may proceed under this subchapter as to
t he goods, or under other applicable law as to both the real property
and the goods in accordance with that party's rights and renedies in
respect of the real property, in which case this subchapter does not

apply.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 5, eff. Sept. 1, 2003.

Sec. 2A.502. NOTI CE AFTER DEFAULT. Except as provided by this
chapter or the | ease agreenent, the | essor or |essee in default under
the | ease contract is not entitled to notice of default or notice of
enforcement fromthe other party to the | ease agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.503. MODI FI CATI ON OR | MPAI RVENT OF RI GHTS AND REMEDI ES.
(a) Except as otherwise provided in this chapter, the |ease
agreenent may include rights and renedies for default in addition to
or in substitution for those provided by this chapter and may limt
or alter the neasure of danmages recoverable under this chapter

(b) Resort to a renedy provided under this chapter or in the
| ease agreenent is optional unless the remedy is expressly agreed to
be exclusive. [|If circunstances cause an exclusive or limted renedy
to fail its essential purpose, or provision for an exclusive renedy
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i s unconsci onabl e, remedy may be had as provided by this chapter.

(c) Consequential damages nmay be |iqui dated under Section
2A. 504 or otherwi se be limted, altered, or excluded unless the
l[imtation, alteration, or exclusion is unconscionable. Liquidation,
l[imtation, alteration, or exclusion of consequential damages for
injury to the person in the case of consunmer goods is prima facie
unconsci onabl e, but liquidation, Iimtation, alteration, or exclusion
of damages where the loss is comercial is not prima facie
unconsci onabl e.

(d) Rights and renedies on default by the |l essor or the | essee
with respect to an obligation or promse collateral or ancillary to
the | ease contract are not inpaired by this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.504. LI QUI DATION OF DAMAGES. (a) Danmmges payabl e by
either party for default or any other act or om ssion, including
indemity for loss or dimnution of anticipated tax benefits or |oss
or danage to lessor's residual interest, may be liquidated in the
| ease agreenent but only at an amount or by a fornula that is
reasonable in light of the then antici pated harm caused by the
default or other act or omission. |In a consuner |ease, a termfixing
I i qui dat ed damages that are unreasonably large in light of the actua
harmis unenforceable as a penalty.

(b) If the |lease agreenent provides for |iquidation of damages,
and such provision does not conply with Subsection (a) or such
provision is an exclusive or limted renmedy that circunstances cause
to fail of its essential purpose, renedy nay be had as provided in
this chapter

(c) If the lessor justifiably wthholds or stops delivery of
goods because of the | essee's default or insolvency (Section 2A 525
or 2A.526), the lessee is entitled to restitution of any anount by
whi ch the sumof the | essee's paynents exceeds:

(1) the amount to which the lessor is entitled by virtue of
terns liquidating the | essor's damages in accordance with Subsection
(a); or

(2) in the absence of those terms, 20 percent of the then
present value of the total rent the | essee was obligated to pay for
t he bal ance of the lease term or, in the case of a consuner |ease,
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the | esser of such anmpbunt or $500.
(d) A lessee's right to restitution under Subsection (c) is
subject to offset to the extent the | essor establishes:
(1) aright to recover damages under the provisions of this
chapter other than Subsection (a); and
(2) the amount of value of any benefits received by the
| essee directly or indirectly by reason of the | ease contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.505. CANCELLATI ON AND TERM NATI ON AND EFFECT OF
CANCELLATI ON, TERM NATI ON, RESCI SSI ON, OR FRAUD ON RI GHTS AND
REMEDIES. (a) On cancellation of the | ease contract, al
obligations that are still executory on both sides are di scharged,
but any right based on prior default or performance survives, and the
canceling party also retains any renmedy for default of the whole
| ease contract or any unperfornmed bal ance.

(b) On termnation of the | ease contract, all obligations that
are still executory on both sides are discharged but any right based
on a prior default or performance survives.

(c) Unless the contrary intention clearly appears, expressions
of "cancellation,"” "rescission," or the like of the | ease contract
may not be construed as a renunciation or discharge of any claimin
damages for an antecedent default.

(d) Rights and renedies for naterial msrepresentation or fraud
include all rights and renedies avail abl e under this chapter for
defaul t.

(e) Neither rescission nor a claimfor rescission of the | ease
contract nor rejection or return of the goods may bar or be deened
i nconsistent with a claimfor damages or other right or renedy.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.506. STATUTE OF LIMTATIONS. (a) An action for
default under a |ease contract, including breach of warranty or
i ndemmi ty, nust be comenced within four years after the cause of
action accrued. By the original |ease contract the parties nay not
expand such period of limtation but, except in the case of a
consuner | ease, nmay reduce the period of limtation to not |ess than
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one year.

(b) A cause of action for default accrues when the act or
om ssion on which the default or breach of warranty is based is or
shoul d have been di scovered by the aggrieved party. A cause of
action for indemity accrues:

(1) in the case of an indemity against liability, when the
act or om ssion on which the claimfor indemity is based is or
shoul d have been discovered by the indemified party; or

(2) in the case of an indemity against |oss or danage,
when the person indemi fied nakes paynent thereof.

(c) If an action conmmenced within the tinme limted by
Subsection (a) is so termnated as to | eave avail able a renedy by
anot her action for the sane default or breach of warranty or
indemmity, the other action may be commenced after the expiration of
the tine limted and within six nonths after the term nation of the
first action unless the termnation resulted fromvoluntary
di sconti nuance or fromdism ssal for failure or neglect to prosecute.

(d) This section does not alter the law on tolling of the
statute of limtations nor does it apply to causes of action that
have accrued before this chapter becones effective.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.507. PROOF OF MARKET RENT. (a) Damages based on
mar ket rent (Section 2A 519 or 2A. 528) are determ ned according to
the rent for the use of the goods concerned for a | ease term
identical to the remaining | ease termof the original |ease agreenent
and prevailing at the times specified in Sections 2A 519 and 2A 528.

(b) If evidence of rent for the use of the goods concerned for
a lease termidentical to the remaining | ease termof the origina
| ease agreenent and prevailing at the tines or places described in
this chapter is not readily available, the rent prevailing within any
reasonable time before or after the tine described or at any other
place or for a different |ease termwhich in comrercial judgnent or
under usage of trade would serve as a reasonable substitute for the
one descri bed may be used, making any proper allowance for the
di fference, including the cost of transporting the goods to or from
t he ot her pl ace.

(c) Evidence of a relevant rent prevailing at a tine or place
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or for a lease termother than the one described in this chapter
of fered by one party is not adm ssible unless and until the party has
given the other party notice the court finds sufficient to prevent
unfair surprise.

(d) If the prevailing rent or value of any goods regularly
| eased in any established market is in issue, reports in official
publications or trade journals or in newspapers or periodicals of
general circulation published as the reports of that market are
adm ssible in evidence. The circunstances of the preparation of the
report may be shown to affect its weight but not its adm ssibility.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.508. LESSEE' S REMEDIES. (a) |If a lessor fails to
deliver the goods in conformty to the | ease contract (Section
2A. 509) or repudiates the | ease contract (Section 2A 402), or a
| essee rightfully rejects the goods (Section 2A.509) or justifiably
revokes acceptance of the goods (Section 2A.517), then with respect
to any goods involved, and with respect to all of the goods if under
an installnment | ease contract and the value of the whole | ease
contract is substantially inpaired (Section 2A 510), the lessor is in
default under the | ease contract and the | essee may:
(1) cancel the |ease contract (Section 2A 505(a));
(2) recover so nuch of the rent and security as has been
paid and is just under the circunstances;
(3) cover and recover damages as to all goods affected
whet her or not they have been identified to the | ease contract
(Sections 2A. 518 and 2A. 520), or recover damages for nondelivery
(Sections 2A.519 and 2A.520); or
(4) exercise any other rights or pursue any other renedies
provided in the | ease contract.
(b) If alessor fails to deliver the goods in conformty to the
| ease contract or repudi ates the | ease contract, the | essee may al so:
(1) if the goods have been identified, recover them
(Section 2A.522); or
(2) in a proper case, obtain specific performance,
repl evin, detinue, sequestration, claimand delivery, or the like for
t he goods (Section 2A 521).
(c) If alessor is otherwise in default under a | ease contract,
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the | essee may exercise the rights and pursue the renedi es provided
in the | ease contract, which may include a right to cancel the |ease,
and in Section 2A 519(c).

(d) If a lessor has breached a warranty, whether express or
inplied, the | essee may recover damages (Section 2A 519(d)).

(e) Onrightful rejection or justifiable revocation or
acceptance, a |l essee has a security interest in goods in the |essee's
possession or control for any rent and security that has been paid
and any expenses reasonably incurred in their inspection, receipt,
transportation, and care and custody and nay hold those goods and
di spose of themin good faith and in a comrercially reasonabl e
manner, subject to Section 2A 527(e).

(f) Subject to the provisions of Section 2A 407, a | essee, on
notifying the | essor of the lessee's intention to do so, nmay deduct
all or part of the damages resulting fromany default under the |ease
contract fromany part of the rent still due under the sane | ease
contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.509. LESSEE'S RI GHTS ON | MPROPER DELI VERY; Rl GHTFUL
REJECTION. (a) Subject to the provisions of Section 2A. 510 on
default in installnment | ease contracts, if the goods or the tender or
delivery fail in any respect to conformto the |ease contract, the
| essee may reject or accept the goods or accept any comercial unit
or units and reject the rest of the goods.

(b) Rejection of goods is ineffective unless it is within a
reasonable time after tender or delivery of the goods and the | essee
seasonably notifies the | essor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.510. | NSTALLMENT LEASE CONTRACTS: REJECTI ON AND
DEFAULT. (a) Under an installnent |ease contract a | essee may
reject any delivery that is nonconformng if the nonconformty
substantially inpairs the value of that delivery and cannot be cured
or the nonconformty is a defect in the required docunents; but if
t he nonconformty does not fall within Subsection (b) and the |essor
or the supplier gives adequate assurance of its cure, the | essee nust
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accept the delivery.

(b) Whenever nonconformty or default with respect to one or
nore deliveries substantially inpairs the value of the install nent
| ease contract as a whole there is a default with respect to the
whol e. But the aggrieved party reinstates the installnent |ease
contract as a whole if the aggrieved party accepts a nonconform ng
delivery w thout seasonably notifying of cancellation or brings an
action with respect only to past deliveries or demands performance as
to future deliveries.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.511. MERCHANT LESSEE' S DUTIES AS TO RI GHTFULLY REJECTED
GOCODS. Subject to any security interest of a | essee (Section
2A.508(e)), if a lessor or a supplier has no agent or place of
busi ness at the market of rejection, a nmerchant |essee, after
rejection of goods in the | essee's possession or control, shal
foll ow any reasonable instructions received fromthe | essor or the

supplier with respect to the goods. |In the absence of those
instructions, a nerchant |essee shall nake reasonable efforts to
sell, lease, or otherw se dispose of the goods for the |essor's
account if they threaten to decline in value speedily. Instructions

are not reasonable if on demand indemity for expenses is not
forthcom ng.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.512. LESSEE S DUTIES AS TO RI GHTFULLY REJECTED GOODS.
(a) Except as otherwi se provided with respect to goods that threaten
to decline in value speedily (Section 2A. 511) and subject to any
security interest of a | essee (Section 2A 508(e)):

(1) the lessee, after rejection of goods in the |essee's
possession, shall hold themw th reasonable care at the |lessor's or
the supplier's disposition for a reasonable tine after the | essee's
seasonabl e notification of rejection;

(2) if the lessor or the supplier gives no instructions
within a reasonable tine after notification of rejection, the | essee
may store the rejected goods for the lessor's or the supplier's
account or ship themto the |lessor or the supplier or dispose of them
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for the lessor's or the supplier's account with rei nbursenment in the
manner provi ded by Subsection (d); but

(3) the lessee has no further obligations with regard to
goods rightfully rejected.

(b) Action by the | essee pursuant to Subsection (a) is not
acceptance or conver sion.

(c) If a merchant |essee (Section 2A.511) or any other |essee
di sposes of goods, the lessee is entitled to rei nbursenent either
fromthe | essor or the supplier or out of the proceeds for reasonable
expenses of caring for and di sposing of the goods and, if the
expenses include no disposition conm ssion, to such conm ssion as is
usual in the trade, or if there is none, to a reasonabl e sum not
exceedi ng 10 percent of the gross proceeds.

(d) In conmplying with this section or Section 2A 511, the
| essee is held only to good faith. Good faith conduct hereunder is
nei t her acceptance or conversion nor the basis of an action for
damages.

(e) A purchaser who purchases in good faith froma | essee
pursuant to this section or Section 2A 511 takes the goods free of
any rights of the I essor and the supplier even though the | essee
fails to conply with one or nore of the requirenments of this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.513. CURE BY LESSOR COF | MPROPER TENDER OR DELI VERY;
REPLACEMENT. (a) |If any tender or delivery by the | essor or the
supplier is rejected because nonconform ng and the tine for
performance has not yet expired, the |l essor or the supplier may
seasonably notify the |l essee of the lessor's or the supplier's
intention to cure and may then nake a conform ng delivery within the
time provided by the | ease contract.

(b) If the lessee rejects a nonconform ng tender that the
| essor or the supplier had reasonable grounds to believe woul d be
acceptable with or without noney all owance, the | essor or the
supplier may have a further reasonable tinme to substitute a
conformng tender if the |essor or supplier seasonably notifies the
| essee.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
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Sec. 2A.514. WAIVER OF LESSEE' S OBJECTIONS. (a) In rejecting
goods, a lessee's failure to state a particular defect that is
ascertai nabl e by reasonabl e i nspection precludes the | essee from
relying on the defect to justify rejection or to establish default:

(1) if, stated seasonably, the |lessor or the supplier could
have cured it (Section 2A.513); or

(2) between merchants if the |lessor or the supplier after
rejection has made a request in witing for a full and final witten
statenent of all defects on which the | essee proposes to rely.

(b) A lessee's failure to reserve rights when paying rent or
ot her consi deration agai nst docunents precludes recovery of the
paynent for defects apparent in the docunents.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 14, eff.
Sept enber 1, 2005.

Sec. 2A.515. ACCEPTANCE OF GOCODS. (a) Acceptance of goods
occurs after the | essee has had a reasonabl e opportunity to inspect
t he goods and:

(1) the lessee signifies or acts with respect to the goods
in a manner that signifies to the |l essor or the supplier that the
goods are conformng or that the lessee will take or retain themin
spite of their nonconformty; or

(2) the lessee fails to nake an effective rejection of the
goods (Section 2A.509(b)).

(b) Acceptance of a part of any commercial unit is acceptance
of that entire unit.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.516. EFFECT OF ACCEPTANCE OF GOODS; NOTI CE OF DEFAULT,
BURDEN OF ESTABLI SHI NG DEFAULT AFTER ACCEPTANCE; NOTICE OF CLAIM OR
LI TI GATI ON TO PERSON ANSWERABLE OVER. (a) A |essee nust pay rent
for any goods accepted in accordance with the | ease contract, with
due all owance for goods rightfully rejected or not delivered.

(b) A lessee's acceptance of goods precludes rejection of the
goods accepted. In the case of a finance |lease that is not a
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consuner |ease, if made with know edge of a nonconformty, acceptance
cannot be revoked because of it. In any other case, if nade with
know edge of a nonconformty, acceptance cannot be revoked because of
it unless the acceptance was on the reasonabl e assunption that the
nonconformty woul d be seasonably cured. Acceptance does not of
itself inpair any other renmedy provided by this chapter or the |ease
agreenent for nonconformty.

(c) |If a tender has been accept ed:

(1) wthin a reasonable tine after the | essee di scovers or
shoul d have di scovered any default, the | essee shall notify the
| essor and supplier, if any, or be barred from any renedy against the
party not notified;

(2) wthin a reasonable tine after the | essee receives
notice of litigation for infringement or the like (Section 2A 211)
the | essee shall notify the | essor or be barred fromany renedy over
for liability established by the litigation; and

(3) the burden is on the | essee to establish any default.

(d) If alessee is sued for breach of a warranty or ot her
obligation for which a | essor or a supplier is answerable over, the
foll owi ng apply:

(1) The | essee may give the |essor or the supplier, or
both, witten notice of the litigation. |If the notice states that
the person notified may cone in and defend and that if the person
notified does not do so that person will be bound in any action
agai nst that person by the | essee by any determ nation of fact conmon
to both litigations, then unless the person notified after seasonabl e
recei pt of the notice does cone in and defend that person is so
bound.

(2) The lessor or the supplier may demand in witing that
the | essee turn over control of the litigation including settlenent
if the claimis one for infringenment or the |ike (Section 2A 211) or
el se be barred fromany renmedy over. |If the demand states that the
| essor or the supplier agrees to bear all expense and to satisfy any
adverse judgnent, then unless the | essee after seasonabl e recei pt of
t he demand does turn over control the | essee is so barred.

(e) Subsections (c) and (d) apply to any obligation of a | essee
to hold the | essor or the supplier harm ess agai nst infringenment or
the Iike (Section 2A 211).

(f) Subsection (c) shall not apply to a consunmer | ease.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.517. REVOCATI ON OF ACCEPTANCE OF GOODS. (a) A lessee
may revoke acceptance of a |lot or commercial unit whose nonconformty
substantially inpairs its value to the lessee if the | essee has
accepted it:

(1) except in the case of a finance |ease that is not a
consuner | ease, on the reasonable assunption that its nonconformty
woul d be cured and it has not been seasonably cured; or

(2) wthout discovery of the nonconformty if the |essee's
acceptance was reasonably induced either by the | essor's assurances
or, except in the case of a finance |ease that is not a consumner
| ease, by the difficulty of discovery before acceptance.

(b) A lessee may revoke acceptance of a lot or comrercial unit
if the | essor defaults under the | ease contract and the default
substantially inpairs the value of that ot or conmmercial unit to the
| essee.

(c) |If the |l ease agreenent so provides, the | essee may revoke
acceptance of a ot or conmmercial unit because of other defaults by
the | essor.

(d) Revocation of acceptance nmust occur within a reasonabl e
time after the | essee discovers or should have di scovered the ground
for it and before any substantial change in condition of the goods
which is not caused by the nonconformty. Revocation is not
effective until the | essee notifies the |essor.

(e) A lessee who so revokes has the sanme rights and duties with
regard to the goods involved as if the | essee had rejected them

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.518. COVER, SUBSTI TUTE GOODS. (a) After default by a
| essor under the |ease contract of the type described by Section
2A.508(a), or, if agreed, after other default by the | essor, the
| essee may cover by nmaking any purchase or |ease of or contract to
purchase or | ease goods in substitution for those due fromthe
| essor.

(b) Except as otherwi se provided with respect to damages
liquidated in the | ease agreenent (Section 2A 504) or otherw se
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determ ned pursuant to agreenment of the parties (Sections 1.302 and
2A.503), if a |l essee's cover is by a | ease agreenent substantially
simlar to the original |ease agreenent and the new | ease agreenent
is made in good faith and in a commercially reasonabl e manner, the

| essee may recover fromthe | essor as danages (1) the present val ue,
as of the date of the commencenent of the termof the new | ease
agreenent, of the rent under the new | ease agreenent applicable to
that period of the new | ease termwhich is conparable to the then
remai ning termof the original |ease agreenent m nus the present

val ue as of the sanme date of the total rent for the then renaining

| ease termof the original |ease agreenent, and (2) any incidental or
consequenti al danmages, |ess expenses saved as a consequence of the

| essor's default.

(c) If the lessee's cover is by |ease agreenent that for any
reason does not qualify for treatnment under Subsection (b) or is by
purchase or otherw se, the | essee may recover fromthe |essor as if
the | essee had el ected not to cover and Section 2A. 519 governs.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 6, eff. Sept. 1, 2003.

Sec. 2A.519. LESSEE' S DAMAGES FOR NONDELI VERY, REPUDI ATI ON,
DEFAULT, AND BREACH OF WARRANTY | N REGARD TO ACCEPTED GOODS. (a)
Except as otherwi se provided with respect to damages |iquidated in
the | ease agreenent (Section 2A 504) or otherw se determ ned pursuant
to agreenent of the parties (Sections 1.302 and 2A.503), if a | essee
el ects not to cover or a |l essee elects to cover and the cover is by
| ease agreenent that for any reason does not qualify for treatnent
under Section 2A.518(b) or is by purchase or otherw se, the neasure
of damages for nondelivery or repudiation by the | essor or for
rejection or revocation of acceptance by the | essee is the present
val ue, as of the date of the default, of the then market rent m nus
the present value as of the sanme date of the original rent, conputed
for the remaining | ease termof the original |ease agreenent,
together with incidental and consequenti al danages, |ess expenses
saved i n consequence of the |essor's default.

(b) Market rent is to be deternmined as of the place for tender
or, in cases of rejection after arrival or revocation of acceptance,
as of the place of arrival.
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(c) Except as otherwi se agreed, if the | essee has accepted
goods and given notification (Section 2A 516(c)), the neasure of
damages for nonconform ng tender or delivery or other default by a
| essor is the loss resulting in the ordinary course of events from
the lessor's default as determned in any manner that is reasonable
together with incidental and consequential damages, |ess expenses
saved in consequence of the lessor's default.

(d) Except as otherw se agreed, the nmeasure of damages for
breach of warranty is the present value at the tine and pl ace of
acceptance of the difference between the value of the use of the
goods accepted and the value if they had been as warranted for the
| ease term unless special circunstances show proxi mate danages of a
di fferent amount, together with incidental and consequential damages,
| ess expenses saved in consequence of the |essor's default or breach
of warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 7, eff. Sept. 1, 2003.

Sec. 2A.520. LESSEE' S | NCI DENTAL AND CONSEQUENTI AL DAMAGES.
(a) Incidental damages resulting froma |lessor's default include
expenses reasonably incurred in inspection, receipt, transportation,
and care and custody of goods rightfully rejected or goods the
acceptance of which is justifiably revoked, any comrercially
reasonabl e charges, expenses or comr ssions in connection with
effecting cover, and any other reasonabl e expense incident to the
defaul t.
(b) Consequential damages resulting froma |essor's default
i ncl ude:
(1) any loss resulting fromgeneral or particul ar
requi renents and needs of which the |essor at the time of contracting
had reason to know and which could not reasonably be prevented by
cover or otherw se; and
(2) injury to person or property proximtely resulting from
any breach of warranty.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.521. LESSEE'S RI GHT TO SPECI FI C PERFORVMANCE, REPLEVI N
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AND OTHER REMEDI ES. (a) Specific performance may be decreed if the
goods are unique or in other proper circunstances.

(b) A decree for specific performance may include the terns and
conditions as to paynment of the rent, damages, or other relief that
the court deens just.

(c) A lessee has a right of replevin, detinue, sequestration,
claimand delivery, or the like for goods identified to the | ease
contract if after reasonable effort the | essee is unable to effect
cover for those goods or the circunstances reasonably indicate that
the effort will be unavailing.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.522. LESSEE' S RI GHT TO GOODS ON LESSOR S | NSOLVENCY
(a) Subject to Subsection (b) and even though the goods have not
been shi pped, a | essee who has paid a part or all of the rent and
security for goods identified to a | ease contract (Section 2A. 217) on
maki ng and keeping good a tender of any unpaid portion of the rent
and security due under the | ease contract nmay recover the goods
identified fromthe |essor if the | essor becones insolvent within 10
days after receipt of the first installnent of rent and security.

(b) A lessee acquires the right to recover goods identified to
a lease contract only if they conformto the | ease contract.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.523. LESSOR S REMEDIES. (a) |If a lessee wwongfully
rejects or revokes acceptance of goods or fails to nake a paynent
when due or repudiates with respect to a part or the whole, then,
with respect to any goods involved, and with respect to all of the
goods if under an installnent |ease contract, the value of the whole
| ease contract is substantially inpaired (Section 2A 510), the | essee
is in default under the | ease contract and the | essor may:

(1) cancel the | ease contract (Section 2A 505(a));

(2) proceed respecting goods not identified to the |ease
contract (Section 2A. 524);

(3) wthhold delivery of the goods and take possession of
goods previously delivered (Section 2A 525);

(4) stop delivery of the goods by any bailee (Section
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2A. 526) ;

(5) dispose of the goods and recover danages (Section
2A.527), or retain the goods and recover damages (Section 2A 528), or
in a proper case recover rent (Section 2A 529); or

(6) exercise any other rights or pursue any other renedies
provided in the | ease contract.

(b) If a lessor does not fully exercise a right or obtain a
remedy to which the |essor is entitled under Subsection (a), the
| essor may recover the loss resulting in the ordinary course of
events fromthe | essee's default as determ ned in any reasonabl e
manner, together with incidental damages, |ess expenses saved in
consequence of the | essee's default.

(c) If alessee is otherwise in default under a | ease contract,
the | essor may exercise the rights and pursue the renedi es provided
in the | ease contract, which may include a right to cancel the |ease.
In addition, unless otherwi se provided in the | ease contract:

(1) if the default substantially inpairs the value of the
| ease contract to the lessor, the |lessor may exercise the rights and
pursue the remedi es provided by Subsection (a) or (b); or

(2) if the default does not substantially inpair the val ue
of the | ease contract to the |lessor, the |l essor may recover as
provi ded by Subsection (b).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.524. LESSOR' S RI GHT TO I DENTI FY GOODS TO LEASE
CONTRACT. (a) A lessor aggrieved under Section 2A 523(a) may:

(1) identify to the |ease contract conform ng goods not
already identified, if at the tine the |essor |earned of the default
they were in the lessor's or the supplier's possession or control;
and

(2) dispose of goods (Section 2A.527(a)) that denonstrably
have been intended for the particular |ease contract even though
t hose goods are unfi ni shed.

(b) If the goods are unfinished, in the exercise of reasonable
commerci al judgnent for the purposes of avoiding | oss and of
effective realization, an aggrieved | essor or the supplier may either
conpl ete manufacture and wholly identify the goods to the | ease
contract or cease manufacture and | ease, sell, or otherw se di spose
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of the goods for scrap or sal vage val ue or proceed in any other
reasonabl e manner.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.525. LESSOR S RIGHT TO POSSESSION OF GOODS. (a) |If a
| essor discovers the |lessee to be insolvent, the | essor may refuse to
del i ver the goods.

(b) After a default by the | essee under the | ease contract of
the type described by Section 2A 523(a) or (c)(1) or, if agreed,
after other default by the | essee, the |essor has the right to take
possession of the goods. |If the |ease contract so provides, the
| essor may require the | essee to assenbl e the goods and make them
avai lable to the lessor at a place to be designated by the |essor
whi ch is reasonably convenient to both parties. Wthout renoval, the
| essor may render unusabl e any goods enployed in trade or business,
and may di spose of goods on the | essee's prem ses (Section 2A 527).

(c) The lessor may proceed under Subsection (b) w thout
judicial process if that can be done w thout breach of the peace or
the | essor may proceed by action.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.526. LESSOR S STOPPAGE OF DELI VERY IN TRANSI T OR
OTHERW SE. (a) A lessor may stop delivery of goods in the
possession of a carrier or other bailee if the | essor discovers the
| essee to be insolvent and nmay stop delivery of carload, truckl oad,
pl anel oad, or |arger shipnents of express or freight if the | essee
repudi ates or fails to make a paynent due before delivery, whether
for rent, security or otherw se under the |ease contract, or for any
ot her reason the lessor has a right to withhold or take possession of
t he goods.

(b) In pursuing its renedi es under Subsection (a), the |essor
may stop delivery until

(1) receipt of the goods by the | essee;

(2) acknow edgenent to the | essee by any bailee of the
goods, except a carrier, that the bailee holds the goods for the
| essee; or

(3) such an acknow edgenent to the | essee by a carrier via
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reshi pment or as a warehouse.
(c)(1) To stop delivery, a lessor shall so notify as to enable

the bail ee by reasonable diligence to prevent delivery of the goods.

(2) After notification, the bailee shall hold and deliver
t he goods according to the directions of the |essor, but the |essor
is liable to the bailee for any ensuing charges or damages.

(3) A carrier who has issued a nonnegotiable bill of |ading
is not obligated to obey a notification to stop received froma
person ot her than the consignor.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 15, eff.
Sept enber 1, 2005.

Sec. 2A.527. LESSOR S RIGHTS TO DI SPOSE OF GOODS. (a) After a
default by a | essee under the | ease contract of the type described in
Section 2A.523(a) or (c)(1l) or after the |lessor refuses to deliver or
t akes possession of goods (Section 2A 525 or 2A. 526), or, if agreed,
after other default by a | essee, the |l essor may di spose of the goods
concerned or the undelivered bal ance thereof by |ease, sale or
ot herw se.

(b) Except as otherw se provided with respect to damages
liquidated in the | ease agreenent (Section 2A 504) or otherw se
determ ned pursuant to agreenent of the parties (Sections 1.302 and
2A.503), if the disposition is by | ease agreenent substantially
simlar to the original |ease agreenent and the new | ease agreenent
is made in good faith and in a commercially reasonabl e manner, the
| essor may recover fromthe | essee as damages (1) accrued and unpaid
rent as of the date of the commencenent of the termof the new | ease
agreenent, (2) the present value, as of the sanme date, of the total
rent for the then remaining | ease termof the original |ease
agreenent mnus the present value, as of the sane date, of the rent
under the new | ease agreenent applicable to that period of the new
| ease termwhich is conparable to the then remaining termof the
original |ease agreenent, and (3) any incidental damages all owed
under Section 2A. 530, |ess expenses saved in consequence of the
| essee's default.

(c) If the lessor's disposition is by |ease agreenent that for
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any reason does not qualify for treatnment under Subsection (b), or is
by sale or otherwi se, the |l essor may recover fromthe |l essee as if
the I essor had elected not to dispose of the goods and Section 2A. 528
governs.

(d) A subsequent buyer or |essee who buys or |eases fromthe
| essor in good faith for value as a result of a disposition under
this section takes the goods free of the original |ease contract and
any rights of the original |essee even though the lessor fails to
conply with one or nore of the requirenents of this chapter.

(e) The lessor is not accountable to the | essee for any profit
made on any disposition. A lessee who has rightfully rejected or
justifiably revoked acceptance shall account to the | essor for any
excess over the amount of the | essee's security interest (Section
2A.508(e)).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 8, eff. Sept. 1, 2003.

Sec. 2A.528. LESSOR S DAMAGES FOR NONACCEPTANCE, FAILURE TO
PAY, REPUDI ATI ON, OR OTHER DEFAULT. (a) Except as otherw se
provided with respect to damages |liquidated in the | ease agreenent
(Section 2A.504) or otherw se determ ned pursuant to agreenent of the
parties (Sections 1.302 and 2A.503), if a lessor elects to retain the
goods or a lessor elects to dispose of the goods and the disposition
is by | ease agreenent that for any reason does not qualify for
treatment under Section 2A. 527(b) or is by sale or otherw se, the
| essor may recover fromthe | essee as danages for a default of the
type described in Section 2A. 523(a) or (c)(1), or, if agreed, for
other default of the |lessee, (i) accrued and unpaid rent as of the
date of default if the | essee has never taken possession of the
goods, or, if the | essee has taken possession of the goods, as of the
date the | essor repossesses the goods or an earlier date on which the
| essee nmakes a tender of the goods to the lessor, (ii) the present
val ue as of the date determ ned under clause (i) of the total rent
for the then remaining | ease termof the original |ease agreenent
m nus the present value as of the sane date of the market rent at the
pl ace where the goods are | ocated conputed for the sane | ease term
and (iii) any incidental damages all owed under Section 2A. 530, |ess
expenses saved in consequence of the | essee's default.
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(b) If the nmeasure of damages provided in Subsection (a) is
i nadequate to put a lessor in as good a position as performnce would
have, the neasure of damages is the present value of the profit,
i ncl udi ng reasonabl e overhead, the | essor would have nade from ful
performance by the | essee, together with any incidental danmages
al | oned under Section 2A 530, due allowance for costs reasonably
incurred and due credit for paynents or proceeds of disposition.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 9, eff. Sept. 1, 2003.

Sec. 2A.529. LESSOR S ACTION FOR THE RENT. (a) After default
by the | essee under the | ease contract of the type described in
Section 2A.523(a) or (c)(1), or, if agreed, after other default by
the |l essee, if the |l essor conplies with Subsection (b), the | essor
may recover fromthe | essee as danmges:

(1) for goods accepted by the | essee and not repossessed by
or tendered to the lessor, and for conform ng goods | ost or danmaged
within a comercially reasonable tine after risk of |oss passes to
the | essee (Section 2A 219), (i) accrued and unpaid rent as of the
date of entry of judgnent in favor of the lessor, (ii) the present
val ue as of the sanme date of the rent for the then remaining | ease
termof the | ease agreenent, and (iii) any incidental danages all owed
under Section 2A. 530, |ess expenses saved in consequence of the
| essee's default; and

(2) for goods identified to the | ease contract if the
| essor is unable after reasonable effort to di spose of themat a
reasonabl e price or the circunstances reasonably indicate that effort
wi Il be unavailing, (i) accrued and unpaid rent as of the date of
entry of judgnent in favor of the lessor, (ii) the present val ue as
of the same date of the rent for the then remaining | ease termof the
| ease agreenent, and (iii) any incidental danmages all owed under
Section 2A 530, |ess expenses saved in consequence of the | essee's
defaul t.

(b) Except as provided by Subsection (c) of this section, the
| essor shall hold for the |lessee for the remaining | ease termof the
| ease agreenent any goods that have been identified to the | ease
contract and are in the lessor's control.

(c) The lessor may dispose of the goods at any tinme before
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col l ection of the judgnment for damages obtai ned pursuant to
Subsection (a). |If the disposition is before the end of the

remai ning | ease termof the | ease agreenent, the | essor's recovery
agai nst the | essee for danages is governed by Section 2A 527 or

2A. 528, and the lessor will cause an appropriate credit to be
provi ded agai nst any judgnent for damages to the extent that the
anount of the judgnment exceeds the recovery avail abl e pursuant to
Section 2A.527 or 2A. 528.

(d) Paynment of the judgnent for damages obtai ned pursuant to
Subsection (a) entitles the | essee to the use and possession of the
goods not then disposed of for the remaining | ease termof and in
accordance wth the | ease agreenent.

(e) After a lessee has wongfully rejected or revoked
acceptance of goods, has failed to pay rent then due, or has
repudi ated (Section 2A.402), a |lessor who is held not entitled to
rent under this section must neverthel ess be awarded damages for
nonaccept ance under Section 2A. 527 or 2A.528.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.530. LESSOR S | NCl DENTAL DAMAGES. Incidental danmages
to an aggrieved | essor include any comrercially reasonabl e charges,
expenses, or conmm ssions incurred in stopping delivery, in the
transportation, care and custody of goods after the | essee's default,
in connection with return or disposition of the goods, or otherw se
resulting fromthe default.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.531. STANDI NG TO SUE THI RD PARTI ES FOR | NJURY TO GOODS.
(a) If athird party so deals with goods that have been identified
to a | ease contract as to cause actionable injury to a party to the
| ease contract:
(1) the lessor has a right of action against the third
party; and
(2) the lessee also has a right of action against the third
party if the | essee:
(A) has a security interest in the goods;
(B) has an insurable interest in the goods;
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(C bears the risk of loss under the | ease contract or
has since the injury assuned that risk as against the | essor and the
goods have been converted or destroyed.

(b) If at the time of the injury the party plaintiff did not
bear the risk of |oss as against the other party to the |ease
contract and there is no arrangenent between them for disposition of
the recovery, the party's suit or settlenment, subject to the party's
own interest, is as a fiduciary for the other party to the | ease
contract.

(c) Either party with the consent of the other may sue for the
benefit of whomit may concern.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

Sec. 2A.532. LESSOR S RIGHTS TO RESI DUAL | NTEREST. In addition
to any other recovery permtted by this chapter or other |law, the
| essor may recover fromthe | essee an anmount that wll fully
conpensate the lessor for any | oss of or danage to the |essor's
residual interest in the goods caused by the default of the | essee.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 1, eff. Sept. 1, 1993.

CHAPTER 3. NEGOTI ABLE | NSTRUVENTS
SUBCHAPTER A. GENERAL PROVI SI ONS AND DEFI NI TI ONS
Sec. 3.101. SHORT TITLE. This chapter nay be cited as Uniform
Commer ci al Code- Negoti abl e I nstrunents.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.102. SUBJECT MATTER. (a) This chapter applies to
negoti able instrunments. It does not apply to noney, to paynent
orders governed by Chapter 4A, or to securities governed by Chapter
8.

(b) If there is conflict between this chapter and Chapter 4 or
9, Chapters 4 and 9 govern.

(c) Regulations of the Board of Governors of the Federal
Reserve System and operating circulars of the Federal Reserve Banks
supersede any inconsistent provision of this chapter to the extent of
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t he inconsi stency.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.103. DEFINITIONS. (a) |In this chapter:

(1) "Acceptor” neans a drawee who has accepted a draft.

(2) Reserved.

(3) "Consunmer transaction” nmeans a transaction in which an
i ndi vidual incurs an obligation primarily for personal, famly, or
househol d purposes.

(4) "Drawee" neans a person ordered in a draft to nmake
paynent .

(5) "Drawer" neans a person who signs or is identified in a
draft as a person ordering paynent.

(6) Reserved.

(7) "Maker"™ means a person who signs or is identified in a
note as a person undertaking to pay.

(8 "Oder" neans a witten instruction to pay noney signed
by the person giving the instruction. The instruction nay be
addressed to any person, including the person giving the instruction,
or to one or nore persons jointly or in the alternative but not in
succession. An authorization to pay is not an order unless the
person authorized to pay is also instructed to pay.

(9) "Odinary care" in the case of a person engaged in
busi ness neans observance of reasonabl e conmercial standards,
prevailing in the area in which the person is |ocated, with respect
to the business in which the person is engaged. 1In the case of a
bank that takes an instrunent for processing for collection or
paynent by aut omated neans, reasonable comercial standards do not
require the bank to examne the instrunent if the failure to exam ne
does not violate the bank's prescribed procedures and the bank's
procedures do not vary unreasonably from general banking usage not
di sapproved by this chapter or Chapter 4.

(10) "Party" neans a party to an instrunent.

(11) "Principal obligor,” with respect to an instrunent,
means the accommodated party or any other party to the instrunent
agai nst whom a secondary obligor has recourse under this chapter.

(12) "Prom se" neans a witten undertaking to pay noney
signed by the person undertaking to pay. An acknow edgnent of an
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obligation by the obligor is not a proni se unless the obligor also
undertakes to pay the obligation.

(13) "Prove" with respect to a fact neans to neet the
burden of establishing the fact (Section 1.201(b)(8)).

(14) Reserved.

(15) "Remtter" nmeans a person who purchases an instrunent
fromits issuer if the instrunment is payable to an identified person
ot her than the purchaser.

(16) "Renotely-created itenf neans an itemthat is created
by a third party, other than the payor bank, under the purported
authority of the drawer of the itemfor the purpose of charging the
drawer's account wth a bank and that does not bear a handwitten
signature purporting to be the signature of the drawer.

(17) "Secondary obligor,"” with respect to an instrunent,
means (A) an indorser or an accommodation party, (B) a drawer having
the obligation described in Section 3.414(d), or (C) any other party
to the instrunent that has recourse against another party to the
i nstrunment pursuant to Section 3.116(b).

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

" Accept ance" Section 3.409.
"Acconmodat ed party" Section 3.419.
"Accommodati on party” Section 3.4109.
"Account " Section 4.104.
"Alteration” Section 3.407.
"Anonal ous i ndorsenent™ Section 3. 205.
"Bl ank i ndorsenent"” Section 3. 205.
"Cashier's check" Section 3.104.
"Certificate of deposit” Section 3.104.
"Certified check" Section 3.4009.
" Check" Section 3.104.
"Consi deration” Section 3. 303.
"Draft" Section 3.104.
"Hol der in due course" Section 3.302.
"I nconpl ete instrunent™ Section 3.115.
"1 ndor senent " Section 3.204.
"l ndorser"” Section 3.204.
"I nstrunent” Section 3.104.
"1 ssue" Section 3.105.
"l ssuer" Section 3.105.

Statute text rendered on: 1/29/2016 - 125 -



BUSI NESS AND COMVERCE CODE

"Negotiabl e instrunent™ Section 3.104.
"Negoti ati on" Section 3.201.
" Not e" Section 3.104.
"Payable at a definite Section 3.108.
time"

"Payabl e on denmand” Section 3.108.
"Payabl e to bearer™ Section 3.109.
"Payabl e to order” Section 3.109.
"Paynent " Section 3.602.
"Person entitled to Section 3.301.
enf or ce"

"Present nent” Section 3.501.
"Reacqui sition" Section 3. 207.
"Speci al indorsenent™ Section 3. 205.
"Tell er's check" Section 3.104.
"Transfer of instrunent” Section 3.2083.
"Travel er's check” Section 3.104.
"Val ue" Section 3. 303.

(c) The following definitions in other chapters apply to this

chapter:
"Banki ng day" Section 4.104.
"Cl earing house" Section 4.104.
"Col | ecti ng bank" Section 4.105.
"Depositary bank" Section 4. 105.
"Docunentary draft™ Section 4.104.
"I nternmedi ary bank" Section 4.105.
"Iten Section 4.104.
"Payor bank" Section 4.105.
"Suspends paynents” Section 4.104.

(d) In addition, Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 1, eff. Sept. 1, 1997; Acts
2003, 78th Leg., ch. 542, Sec. 10, eff. Sept. 1, 2003.

Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 1, eff. Septenber
1, 2005.
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Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 2, eff. Septenber
1, 2005.

Acts 2007, 80th Leg., R S., Ch. 427 (S.B. 1541), Sec. 1, eff.
Sept enber 1, 2007.

Acts 2007, 80th Leg., RS., Ch. 427 (S.B. 1541), Sec. 2, eff.
Septenber 1, 2007.

Sec. 3.104. NEGOTI ABLE | NSTRUVENT. (a) Except as provided in
Subsections (c) and (d), "negotiable instrument” neans an
uncondi tional prom se or order to pay a fixed anount of noney, wth
or without interest or other charges described in the prom se or
order, if it:
(1) is payable to bearer or to order at the tine it is
i ssued or first conmes into possession of a hol der;
(2) is payable on demand or at a definite tine; and
(3) does not state any other undertaking or instruction by
the person prom sing or ordering paynment to do any act in addition to
t he paynent of noney, but the prom se or order nay contain:
(A) an undertaking or power to give, naintain, or
protect collateral to secure paynent;
(B) an authorization or power to the holder to confess
j udgment or realize on or dispose of collateral; or
(© a waiver of the benefit of any law intended for the
advant age or protection of an obligor.
(b) "Instrunment” neans a negotiable instrunent.
(c) An order that neets all of the requirenents of Subsection
(a), except Subdivision (1), and otherwise falls within the
definition of "check™ in Subsection (f) is a negotiable instrunent
and a check.
(d) A promise or order other than a check is not an instrunent
if, at the time it is issued or first cones into possession of a
hol der, it contains a conspicuous statenent, however expressed, to
the effect that the prom se or order is not negotiable or is not an
i nstrument governed by this chapter
(e) An instrunent is a "note" if it is a promse and is a
"draft” if it is an order. |If an instrunment falls within the
definition of both "note" and "draft,"” a person entitled to enforce
the instrunent may treat it as either.
(f) "Check" means (i) a draft, other than a docunentary draft,
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payabl e on demand and drawn on a bank or (ii) a cashier's check or
teller's check. An instrument may be a check even though it is
described on its face by another term such as "noney order."

(g) "Cashier's check" nmeans a draft with respect to which the
drawer and drawee are the same bank or branches of the sane bank.

(h) "Teller's check” neans a draft drawn by a bank:

(1) on another bank; or

(2) payable at or through a bank.

(1) "Traveler's check” means an instrunent that:

(1) is payable on demand;

(2) is drawn on or payable at or through a bank;

(3) is designated by the term"traveler's check™ or by a
substantially simlar term and

(4) requires, as a condition to paynent, a countersignature
by a person whose speci nen signature appears on the instrunent.

(j) "Certificate of deposit” means an instrunment containing an
acknow edgnment by a bank that a sum of noney has been received by the
bank and a prom se by the bank to repay the sum of noney. A
certificate of deposit is a note of the bank.

(k) Repealed by Acts 2007, 80th Leg., R S., Ch. 427, Sec. 4,
eff. Septenber 1, 2007.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 2, eff. Sept. 1, 1997.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 427 (S.B. 1541), Sec. 4, eff.
Sept enber 1, 2007.

Sec. 3.105. [|ISSUE OF I NSTRUVENT. (a) "lIssue" neans the first
delivery of an instrunent by the maker or drawer, whether to a hol der
or nonhol der, for the purpose of giving rights on the instrunent to
any person.

(b) An unissued instrunment, or an unissued inconplete
instrument that is conpleted, is binding on the maker or drawer, but
noni ssuance is a defense. An instrunent that is conditionally issued
or is issued for a special purpose is binding on the nmaker or drawer,
but failure of the condition or special purpose to be fulfilled is a
def ense.

(c) "lssuer" applies to issued and uni ssued instrunents and
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means a neker or drawer of an instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.106. UNCONDI TI ONAL PROM SE OR ORDER. (a) Except as
provided in this section, for the purposes of Section 3.104(a), a
prom se or order is unconditional unless it states (i) an express
condition to paynment, (ii) that the promi se or order is subject to or
governed by another record, or (iii) that rights or obligations with
respect to the pronmise or order are stated in another record. A
reference to another record does not of itself nmake the prom se or
order conditional.

(b) A promise or order is not nade conditional (i) by a
reference to another record for a statenent of rights with respect to
collateral, prepaynent, or acceleration, or (ii) because paynent is
limted to resort to a particular fund or source.

(c) |If a promse or order requires, as a condition to paynent,
a countersignature by a person whose speci nen signature appears on
the prom se or order, the condition does not nake the prom se or
order conditional for the purposes of Section 3.104(a). |If the
person whose speci nmen signature appears on an instrunent fails to
countersign the instrunment, the failure to countersign is a defense
to the obligation of the issuer, but the failure does not prevent a
transferee of the instrument from becom ng a hol der of the
i nstrunent.

(d) If a promse or order at the tine it is issued or first
cones into possession of a holder contains a statenent, required by
applicable statutory or admnistrative law, to the effect that the
rights of a holder or transferee are subject to clains or defenses
that the issuer could assert against the original payee, the prom se
or order is not thereby made conditional for the purposes of Section
3.104(a); but if the prom se or order is an instrunent, there cannot
be a holder in due course of the instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 3, eff. Septenber
1, 2005.
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Sec. 3.107. | NSTRUMENT PAYABLE I N FOREI GN MONEY. Unl ess the
i nstrunment otherw se provides, an instrunent that states the anount
payable in foreign noney may be paid in the foreign noney or in an
equi val ent anount in dollars cal culated by using the current bank-
of fered spot rate at the place of paynent for the purchase of dollars
on the day on which the instrunent is paid.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.108. PAYABLE ON DEMAND OR AT DEFINITE TIME. (a) A
prom se or order is "payable on demand” if it:

(1) states that it is payable on demand or at sight, or
otherwise indicates that it is payable at the will of the holder; or
(2) does not state any tinme of paynent.

(b) A promise or order is "payable at a definite tine" if it is
payabl e on el apse of a definite period of tinme after sight or
acceptance or at a fixed date or dates or at a time or tinmes readily
ascertainable at the tine the promse or order is issued, subject to
rights of:

(1) prepaynent;

(2) acceleration;

(3) extension at the option of the holder; or

(4) extension to a further definite tine at the option of
t he maker or acceptor or automatically on or after a specified act or
event .

(c) If an instrunent, payable at a fixed date, is also payable
on demand nmade before the fixed date, the instrunment is payable on
demand until the fixed date and, if demand for paynment is not nade
before that date, becones payable at a definite time on the fixed
dat e.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.109. PAYABLE TO BEARER OR TO ORDER. (a) A prom se or
order is payable to bearer if it:

(1) states that it is payable to bearer or to the order of
bearer or otherw se indicates that the person in possession of the
prom se or order is entitled to paynent;

(2) does not state a payee; or
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(3) states that it is payable to or to the order of cash or
otherwise indicates that it is not payable to an identified person.

(b) A promise or order that is not payable to bearer is payable
to order if it is payable (i) to the order of an identified person,
or (ii) to an identified person or order. A promse or order that is
payable to order is payable to the identified person.

(c) An instrunent payable to bearer may becone payable to an
identified person if it is specially indorsed pursuant to Section
3.205(a). An instrument payable to an identified person may becone
payable to bearer if it is indorsed in blank pursuant to Section
3.205(b).

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.110. | DENTI FI CATI ON OF PERSON TO WHOM | NSTRUMENT | S
PAYABLE. (a) The person to whoman instrument is initially payable
is determned by the intent of the person, whether or not authorized,
signing as, or in the nanme or behalf of, the issuer of the
instrument. The instrunment is payable to the person intended by the
signer even if that person is identified in the instrunment by a nane
or other identification that is not that of the intended person. |If
nore than one person signs in the nane or behalf of the issuer of an
instrunment and all the signers do not intend the sane person as
payee, the instrunment is payable to any person intended by one or
nore of the signers.

(b) If the signature of the issuer of an instrument is made by
aut omat ed neans, such as a check-witing machi ne, the payee of the
instrument is determned by the intent of the person who supplied the
name or identification of the payee, whether or not authorized to do
So.

(c) A person to whom an instrunent is payable nmay be identified
in any way, including by nanme, identifying nunber, office, or account
nunber. For the purpose of determ ning the holder of an instrunent,
the follow ng rules apply:

(1) If an instrunment is payable to an account and the
account is identified only by nunber, the instrunent is payable to
t he person to whomthe account is payable. |If an instrunent is
payabl e to an account identified by nunber and by the nanme of a
person, the instrunment is payable to the naned person, whether or not
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that person is the owner of the account identified by nunber.
(2) If an instrunment is payable to:

(A) a trust, an estate, or a person described as
trustee or representative of a trust or estate, the instrunent is
payable to the trustee, the representative, or a successor of either,
whet her or not the beneficiary or estate is al so naned;

(B) a person described as agent or simlar
representative of a naned or identified person, the instrunent is
payable to the represented person, the representative, or a successor
of the representative;

(C© a fund or organization that is not a |l egal entity,
the instrunent is payable to a representative of the nenbers of the
fund or organization; or

(D) an office or to a person described as hol ding an
office, the instrument is payable to the naned person, the incunbent
of the office, or a successor to the incunbent.

(d) If an instrunment is payable to two or nore persons
alternatively, it is payable to any of them and may be negoti at ed,
di scharged, or enforced by any or all of themin possession of the
instrunment. If an instrunent is payable to two or nore persons not
alternatively, it is payable to all of them and may be negoti at ed,
di scharged, or enforced only by all of them |If an instrunent
payable to two or nore persons is anbiguous as to whether it is
payable to the persons alternatively, the instrunment is payable to
t he persons alternatively.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.111. PLACE OF PAYMENT. Except as otherw se provided for
items in Chapter 4, an instrunment is payable at the place of paynent
stated in the instrunment. If no place of paynent is stated, an
instrunment is payable at the address of the drawee or maker stated in
the instrunment. |If no address is stated, the place of paynent is the
pl ace of business of the drawee or nmaker. |f a drawee or maker has
nore than one place of business, the place of paynent is any place of
busi ness of the drawee or maker chosen by the person entitled to
enforce the instrument. |If the drawee or maker has no place of
busi ness, the place of paynent is the residence of the drawee or
maker .
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Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.112. INTEREST. (a) Unless otherw se provided in the
i nstrunent:
(1) an instrunent is not payable with interest; and
(2) interest on an interest-bearing instrunent is payable
fromthe date of the instrunment.
(b) Interest may be stated in an instrunent as a fixed or
vari abl e amount of noney or it may be expressed as a fixed or
variable rate or rates. The anmobunt or rate of interest may be stated
or described in the instrunent in any manner and nmay require
reference to information not contained in the instrument. |f an
i nstrunment provides for interest, but the amount of interest payable
cannot be ascertained fromthe description, interest is payable at
the judgnent rate in effect at the place of paynment of the instrunent
and at the tinme interest first accrues, and the instrunent shall not
by virtue of this sentence be considered to violate the provisions of
Title 4, Finance Code.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1999, 76th Leg., ch. 62, Sec. 7.45, eff. Sept. 1, 1999.

Sec. 3.113. DATE OF INSTRUMENT. (a) An instrunment may be
antedated or postdated. The date stated determ nes the tine of
paynent if the instrunment is payable at a fixed period after date.
Except as provided in Section 4.401(c), an instrunment payable on
demand i s not payable before the date of the instrunment.

(b) If an instrunment is undated, its date is the date of its
issue or, in the case of an unissued instrunent, the date it first
comes i nto possession of a hol der.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.114. CONTRADI CTORY TERMS OF | NSTRUMENT. If an
i nstrunment contains contradictory terns, typewitten terns prevail
over printed terns, handwitten terns prevail over both, and words
prevail over nunbers.
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Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.115. | NCOWLETE I NSTRUMENT. (a) "lnconplete
instrunment” nmeans a signed witing, whether or not issued by the
signer, the contents of which show at the tinme of signing that it is
i nconpl ete but that the signer intended it to be conpleted by the
addition of words or nunbers.

(b) Subject to Subsection (c), if an inconplete instrunent is
an instrument under Section 3.104, it nay be enforced according to
its terns if it is not conpleted, or according to its terns as
augnented by conpletion. [|f an inconplete instrunent is not an
i nstrument under Section 3.104, but, after conpletion, the
requi renents of Section 3.104 are net, the instrument may be enforced
according to its ternms as augnented by conpl etion.

(c) If words or nunbers are added to an inconpl ete instrunment
wi thout authority of the signer, there is an alteration of the
i nconpl ete instrunment under Section 3.407.

(d) The burden of establishing that words or nunmbers were added
to an inconplete instrunment wi thout authority of the signer is on the
person asserting the lack of authority.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.116. JO NT AND SEVERAL LIABILITY; CONTRIBUTION (a)
Except as otherwi se provided in the instrunent, two or nore persons
who have the sane liability on an instrunent as nmakers, drawers,
acceptors, indorsers who indorse as joint payees, or anonal ous
indorsers are jointly and severally liable in the capacity in which
t hey sign.

(b) Except as provided in Section 3.419(e) or by agreenent of

the affected parties, a party having joint and several liability who
pays the instrunment is entitled to receive fromany party having the
same joint and several liability contribution in accordance with

applicable | aw.
(c) Repealed by Acts 2005, 79th Leg., Ch. 95, Sec. 21, eff.
Sept enber 1, 2005.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:
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Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 21, eff. Septenber
1, 2005.

Sec. 3.117. COTHER AGREEMENTS AFFECTI NG | NSTRUMENT. Subject to
appl i cabl e | aw regardi ng excl usi on of proof of contenporaneous or
previ ous agreenents, the obligation of a party to an instrunment to
pay the instrunent may be nodified, supplenented, or nullified by a
separate agreenent of the obligor and a person entitled to enforce
the instrunent, if the instrument is issued or the obligation is
incurred in reliance on the agreenent or as part of the sane
transaction giving rise to the agreenent. To the extent an
obligation is nodified, supplenmented, or nullified by an agreenent
under this section, the agreenent is a defense to the obligation.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.118. STATUTE OF LIM TATIONS. (a) Except as provided in
Subsection (e), an action to enforce the obligation of a party to pay
a note payable at a definite tinme nust be commenced within six years
after the due date or dates stated in the note or, if a due date is
accelerated, within six years after the accel erated due date.

(b) Except as provided in Subsection (d) or (e), if demand for
paynment is made to the maker of a note payable on demand, an action
to enforce the obligation of a party to pay the note nust be
commenced within six years after the demand. |f no demand for
paynment is made to the maker, an action to enforce the note is barred
if neither principal nor interest on the note has been paid for a
continuous period of 10 years.

(c) Except as provided in Subsection (d), an action to enforce
the obligation of a party to an unaccepted draft to pay the draft
nmust be comenced within three years after dishonor of the draft or
10 years after the date of the draft, whichever period expires first.

(d) An action to enforce the obligation of the acceptor of a
certified check or the issuer of a teller's check, cashier's check,
or traveler's check nust be comenced within three years after denmand
for paynment is nmade to the acceptor or issuer, as the case may be.

(e) An action to enforce the obligation of a party to a
certificate of deposit to pay the instrunment nust be commenced within
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six years after demand for paynent is nade to the maker, but if the
instrunment states a due date and the maker is not required to pay
before that date, the six-year period begins when a demand for
paynent is in effect and the due date has passed.

(f) An action to enforce the obligation of a party to pay an
accepted draft, other than a certified check, nust be comenced:

(1) wthin six years after the due date or dates stated in
the draft or acceptance if the obligation of the acceptor is payable
at a definite tine; or

(2) wthin six years after the date of the acceptance if
the obligation of the acceptor is payable on demand.

(g) Unless governed by other law regarding clains for indemity
or contribution, the follow ng actions nmust be conmenced within three
years after the cause of action accrues:

(1) an action for conversion of an instrunent, an action
for noney had and received, or like action based on conversion;

(2) an action for breach of warranty; or

(3) an action to enforce an obligation, duty, or right
ari sing under this chapter and not governed by this section.

(h) This section does not apply to an action involving a real
property lien covered by Section 16.035 or 16.036, Civil Practice and
Renmedi es Code.

(i) Aright of action of a public institution of higher
education or the Texas Hi gher Education Coordi nating Board is not
barred by this section.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 219, Sec. 4, eff. My 23, 1997; Acts 2001,
77th Leg., ch. 279, Sec. 1, eff. May 22, 2001.

Sec. 3.119. NOTICE OF RIGHT TO DEFEND ACTION. In an action for
breach of an obligation for which a third person is answerabl e over
pursuant to this chapter or Chapter 4, the defendant nmay give the
third person notice of the litigation in a record, and the person
notified my then give simlar notice to any other person who is
answer able over. If the notice states (i) that the person notified
may come in and defend, and (ii) that failure to do so will bind the
person notified in an action |ater brought by the person giving the
notice as to any determnation of fact common to the two litigations,
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the person notified is so bound unless after seasonabl e receipt of
the notice the person notified does conme in and def end.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 4, eff. Septenber
1, 2005.

SUBCHAPTER B. NEGOTI ATI ON, TRANSFER, AND | NDORSEMENT

Sec. 3.201. NEGOTIATION. (a) "Negotiation" nmeans a transfer
of possession, whether voluntary or involuntary, of an instrunment by
a person other than the issuer to a person who thereby becones its
hol der.

(b) Except for negotiation by a remtter, if an instrunent is
payable to an identified person, negotiation requires transfer of
possession of the instrunment and its indorsenent by the holder. If
an instrument is payable to bearer, it may be negotiated by transfer
of possession al one.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.202. NEGOTI ATI ON SUBJECT TO RESCI SSI ON. (a)
Negotiation is effective even if obtained:
(1) froman infant, a corporation exceeding its powers, or
a person w thout capacity;
(2) by fraud, duress, or mstake; or
(3) in breach of duty or as part of an illegal transaction.
(b) To the extent permtted by other |aw, negotiation nay be
resci nded or may be subject to other renedies, but those renedi es may
not be asserted agai nst a subsequent holder in due course or a person
payi ng the instrunment in good faith and w thout know edge of facts
that are a basis for rescission or other renedy.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.203. TRANSFER OF | NSTRUMENT; RI GHTS ACQUI RED BY
TRANSFER. (a) An instrument is transferred when it is delivered by
a person other than its issuer for the purpose of giving to the
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person receiving delivery the right to enforce the instrunent.

(b) Transfer of an instrunment, whether or not the transfer is a
negoti ation, vests in the transferee any right of the transferor to
enforce the instrument, including any right as a holder in due
course. The transferee cannot acquire rights of a holder in due
course by a transfer, directly or indirectly, froma holder in due
course if the transferee engaged in fraud or illegality affecting the
i nstrunent.

(c) Unless otherw se agreed, if an instrunment is transferred
for value and the transferee does not becone a hol der because of |ack
of indorsenment by the transferor, the transferee has a specifically
enforceable right to the unqualified indorsenent of the transferor,
but negotiation of the instrunent does not occur until the
i ndorsenent is made.

(d) If atransferor purports to transfer less than the entire
i nstrument, negotiation of the instrument does not occur. The
transferee obtains no rights under this chapter and has only the
rights of a partial assignee.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.204. | NDORSEMENT. (a) "Indorsenent" neans a signature,
other than that of a signer as maker, drawer, or acceptor, that al one
or acconpani ed by other words is made on an instrunment for the
purpose of (i) negotiating the instrument, (ii) restricting paynent
of the instrunment, or (iii) incurring indorser's liability on the
instrunment, but regardless of the intent of the signer, a signhature
and its acconpanying words is an i ndorsenent unless the acconpanying
words, terns of the instrunent, place of the signature, or other
ci rcunst ances unanbi guously indicate that the signature was nmade for
a purpose other than indorsenment. For the purpose of determ ning
whet her a signature is made on an instrunment, a paper affixed to the
instrunment is a part of the instrunent.

(b) "Indorser" neans a person who nakes an indorsenent.

(c) For the purpose of determ ning whether the transferee of an
instrunment is a holder, an indorsenent that transfers a security
interest in the instrunment is effective as an unqualified indorsenent
of the instrunent.

(d) If an instrunment is payable to a hol der under a nane that
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is not the name of the hol der, indorsenent may be made by the hol der
in the nane stated in the instrunment or in the holder's nanme or both,
but signature in both names nmay be required by a person paying or
taking the instrunent for value or collection.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.205. SPECI AL | NDORSEMENT; BLANK | NDORSEMENT;  ANOVALQUS
| NDORSEMENT. (a) |If an indorsenent is nmade by the hol der of an
i nstrument, whether payable to an identified person or payable to
bearer, and the indorsenent identifies a person to whomit mekes the
i nstrunment payable, it is a "special indorsenent.” Wen specially
i ndorsed, an instrument becomes payable to the identified person and
may be negotiated only by the indorsenment of that person. The
principles stated in Section 3.110 apply to special indorsenents.

(b) If an indorsenent is made by the hol der of an instrunent
and it is not a special indorsenment, it is a "blank indorsenent.”
When i ndorsed in blank, an instrunent becones payable to bearer and
may be negotiated by transfer of possession alone until specially
i ndor sed.

(c) The holder may convert a bl ank indorsenent that consists
only of a signature into a special indorsenment by witing, above the
signature of the indorser, words identifying the person to whomthe
instrunent i s nmade payabl e.

(d) "Anonal ous indorsenent” neans an indorsenent made by a
person who is not the holder of the instrunent. An anomnal ous
i ndorsenent does not affect the manner in which the instrunent may be
negoti at ed.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.206. RESTRICTIVE | NDORSEMENT. (a) An indorsenent
[imting paynent to a particular person or otherw se prohibiting
further transfer or negotiation of the instrunment is not effective to
prevent further transfer or negotiation of the instrunent.

(b) An indorsenment stating a condition to the right of the
i ndorsee to receive paynent does not affect the right of the indorsee
to enforce the instrument. A person paying the instrunment or taking
it for value or collection may disregard the condition, and the
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rights and liabilities of that person are not affected by whether the
condition has been fulfill ed.

(c) If an instrunment bears an indorsenent (i) described in
Section 4.201(b), or (ii) in blank or to a particular bank using the
words "for deposit” or "for collection,” or other words indicating a
pur pose of having the instrunent collected by a bank for the indorser
or for a particular account, the follow ng rules apply:

(1) a person, other than a bank, who purchases the
i nstrunment when so indorsed converts the instrunent unless the anount
paid for the instrunment is received by the indorser or applied
consistently with the indorsenent;

(2) a depositary bank that purchases the instrument or
takes it for collection when so indorsed converts the instrument
unl ess the amount paid by the bank with respect to the instrunent is
received by the indorser or applied consistently with the
i ndor senent ;

(3) a payor bank that is also the depositary bank or that
takes the instrument for imredi ate paynment over the counter froma
person other than a collecting bank converts the instrunment unless
t he proceeds of the instrument are received by the indorser or
applied consistently with the indorsenent; and

(4) except as otherwi se provided in Subdivision (3), a
payor bank or internediary bank may di sregard the indorsement and is
not liable if the proceeds of the instrunent are not received by the
i ndorser or applied consistently with the indorsenent.

(d) Except for an indorsenment covered by Subsection (c), if an
i nstrunment bears an indorsenent using words to the effect that
paynent is to be made to the indorsee as agent, trustee, or other
fiduciary for the benefit of the indorser or another person, the
follow ng rules apply:

(1) unless there is notice of breach of fiduciary duty as
provided in Section 3.307, a person who purchases the instrunment from
the indorsee or takes the instrunent fromthe indorsee for collection
or payment may pay the proceeds of paynent or the value given for the
instrunment to the indorsee without regard to whether the indorsee
violates a fiduciary duty to the indorser; and

(2) a subsequent transferee of the instrunent or person who
pays the instrument is neither given notice nor otherw se affected by
the restriction in the indorsenment unless the transferee or payor
knows that the fiduciary dealt with the instrunment or its proceeds in
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breach of fiduciary duty.

(e) The presence on an instrunment of an indorsenment to which
this section applies does not prevent a purchaser of the instrunent
from becom ng a holder in due course of the instrunent unless the
purchaser is a converter under Subsection (c) or has notice or
know edge of breach of fiduciary duty as stated in Subsection (d).

(f) In an action to enforce the obligation of a party to pay
the instrunent, the obligor has a defense if paynent would violate an
i ndorsenent to which this section applies and the paynment is not
permtted by this section.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.207. REACQUI SITION. Reacquisition of an instrunent
occurs if it is transferred to a forner hol der, by negotiation or
otherwise. A former hol der who reacquires the instrunment nay cancel
i ndorsenents nmade after the reacquirer first becane a hol der of the
instrunment. |If the cancellation causes the instrunment to be payable
to the reacquirer or to bearer, the reacquirer may negotiate the
instrument. An indorser whose indorsenent is canceled is discharged,
and the discharge is effective against any subsequent hol der.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

SUBCHAPTER C. ENFORCEMENT OF | NSTRUMVENTS

Sec. 3.301. PERSON ENTI TLED TO ENFORCE | NSTRUVENT. " Person
entitled to enforce" an instrunment neans (i) the hol der of the
instrument, (ii) a nonholder in possession of the instrument who has
the rights of a holder, or (iii) a person not in possession of the
instrunment who is entitled to enforce the instrunment pursuant to
Section 3.309 or 3.418(d). A person may be a person entitled to
enforce the instrunment even though the person is not the owner of the
instrument or is in wongful possession of the instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.302. HOLDER IN DUE COURSE. (a) Subject to Subsection
(c) and Section 3.106(d), "holder in due course" neans the hol der of
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an instrunment if:

(1) the instrunment when issued or negotiated to the hol der
does not bear such apparent evidence of forgery or alteration or is
not otherwi se so irregular or inconplete as to call into question its
authenticity; and

(2) the holder took the instrunent:

(A for val ue;

(B) in good faith;

(© wthout notice that the instrunment is overdue or
has been di shonored or that there is an uncured default with respect
to paynent of another instrunent issued as part of the sane series;

(D) wthout notice that the instrunment contains an
unaut hori zed signature or has been altered;

(E) wthout notice of any claimto the instrunent
described in Section 3.306; and

(F) wthout notice that any party has a defense or
claimin recoupnent described in Section 3.305(a).

(b) Notice of discharge of a party, other than discharge in an
i nsol vency proceeding, is not notice of a defense under Subsection
(a), but discharge is effective against a person who becane a hol der
in due course with notice of the discharge. Public filing or
recordi ng of a docunment does not of itself constitute notice of a
defense, claimin recoupnent, or claimto the instrunent.

(c) Except to the extent a transferor or predecessor in
interest has rights as a holder in due course, a person does not
acquire rights of a holder in due course of an instrunment taken:

(1) by legal process or by purchase in an execution,
bankruptcy, or creditor's sale or simlar proceeding;

(2) by purchase as part of a bulk transaction not in
ordi nary course of business of the transferor; or

(3) as the successor in interest to an estate or other
or gani zat i on.

(d) If, under Section 3.303(a)(1), the prom se of performance
that is the consideration for an instrunent has been partially
performed, the holder nmay assert rights as a holder in due course of
the instrunment only to the fraction of the anpbunt payabl e under the
i nstrunment equal to the value of the partial perfornmance divided by
t he val ue of the prom sed performance.

(e) If (i) the person entitled to enforce an instrunent has
only a security interest in the instrunent, and (ii) the person
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obliged to pay the instrunent has a defense, claimin recoupnent, or
claimto the instrunent that may be asserted agai nst the person who
granted the security interest, the person entitled to enforce the
i nstrument nmay assert rights as a holder in due course only to an
anount payabl e under the instrument that, at the tinme of enforcenent
of the instrunent, does not exceed the anount of the unpaid
obl i gati on secured.

(f) To be effective, notice nust be received at a tine and in a
manner that gives a reasonable opportunity to act on it.

(g) This section is subject to any law limting status as a
hol der in due course in particular classes of transactions.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.303. VALUE AND CONSI DERATION. (a) An instrunent is
i ssued or transferred for value if:

(1) the instrunment is issued or transferred for a prom se
of performance, to the extent the prom se has been perforned,

(2) the transferee acquires a security interest or other
lien in the instrunent other than a |ien obtained by judicial
pr oceedi ng;

(3) the instrument is issued or transferred as paynent of,
or as security for, an antecedent claimagainst any person, whether
or not the claimis due;

(4) the instrument is issued or transferred in exchange for
a negotiable instrunent; or

(5 the instrunment is issued or transferred in exchange for
the incurring of an irrevocable obligation to a third party by the
person taking the instrunment.

(b) "Consideration" nmeans any consideration sufficient to
support a sinple contract. The drawer or maker of an instrunment has
a defense if the instrunent is issued without consideration. If an
instrunment is issued for a prom se of performance, the issuer has a
defense to the extent performance of the prom se is due and the
prom se has not been perfornmed. |If an instrument is issued for val ue
as stated in Subsection (a), the instrunment is also issued for
consi der at i on.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
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Sec. 3.304. OVERDUE | NSTRUMENT. (a) An instrunment payable on
demand becones overdue at the earliest of the follow ng tines:

(1) on the day after the day demand for paynent is duly
made;

(2) if the instrunent is a check, 90 days after its date;
or

(3) if the instrunent is not a check, when the instrunent
has been outstanding for a period of tinme after its date that is
unreasonably | ong under the circunstances of the particular case in
light of the nature of the instrunent and usage of the trade.

(b) Wth respect to an instrunent payable at a definite tine
the follow ng rules apply:

(1) if the principal is payable in installnments and a due
date has not been accel erated, the instrunment becones overdue on
default under the instrunment for nonpaynent of an installnent, and
the instrunent remains overdue until the default is cured;

(2) if the principal is not payable in installnments and the
due date has not been accelerated, the instrunent becones overdue on
the day after the due date; and

(3) if a due date with respect to principal has been
accel erated, the instrunent becones overdue on the day after the
accel erated due date.

(c) Unless the due date of principal has been accel erated, an
i nstrunment does not becone overdue if there is default in paynent of
interest but no default in paynment of principal.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.305. DEFENSES AND CLAI M5 | N RECOUPMENT. (a) Except as
otherwi se provided in this section, the right to enforce the
obligation of a party to pay an instrunent is subject to the
f ol | owi ng:

(1) a defense of the obligor based on:

(A) infancy of the obligor to the extent it is a
defense to a sinple contract;

(B) duress, lack of legal capacity, or illegality of
the transaction that, under other law, nullifies the obligation of
t he obli gor;

(© fraud that induced the obligor to sign the
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instrument with neither know edge nor reasonabl e opportunity to |earn
of its character or its essential terns; or
(D) discharge of the obligor in insolvency proceedi ngs;

(2) a defense of the obligor stated in another section of
this chapter or a defense of the obligor that would be available if
the person entitled to enforce the instrunent were enforcing a right
to paynent under a sinple contract; and

(3) a claimin recoupnent of the obligor against the
original payee of the instrunment if the claimarose fromthe
transaction that gave rise to the instrunment; but the claimof the
obl i gor may be asserted against a transferee of the instrunent only
to reduce the amount ow ng on the instrunent at the tinme the action
i s brought.

(b) The right of a holder in due course to enforce the
obligation of a party to pay the instrunment is subject to defenses of
the obligor stated in Subsection (a)(1), but is not subject to
defenses of the obligor stated in Subsection (a)(2) or clainms in
recoupnent stated in Subsection (a)(3) against a person other than
t he hol der.

(c) Except as provided in Subsection (d), in an action to
enforce the obligation of a party to pay the instrunment, the obligor
may not assert against the person entitled to enforce the instrunent
a defense, claimin recoupnent, or claimto the instrunment (Section
3.306) of another person, but the other person's claimto the
i nstrument nmay be asserted by the obligor if the other person is
joined in the action and personally asserts the clai magainst the
person entitled to enforce the instrunent. An obligor is not obliged
to pay the instrunent if the person seeking enforcenent of the
i nstrunment does not have rights of a holder in due course and the
obligor proves that the instrunent is a |ost or stolen instrunent.

(d) In an action to enforce the obligation of an accommobdati on
party to pay an instrunment, the accommodation party nmay assert
agai nst the person entitled to enforce the instrunent any defense or
claimin recoupnment under Subsection (a) that the accommopdated party
coul d assert against the person entitled to enforce the instrunment,
except the defenses of discharge in insolvency proceedi ngs, infancy,
and lack of |egal capacity.

(e) In a consuner transaction, if law other than this chapter
requires that an instrunment include a statenent to the effect that
the rights of a holder or transferee are subject to a claimor
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defense that the issuer could assert against the original payee, and
the instrunent does not include such a statenent:

(1) the instrument has the sane effect as if the instrunent
i ncl uded such a statenent;

(2) the issuer may assert against the holder or transferee
all clainms and defenses that woul d have been available if the
i nstrument included such a statenent; and

(3) the extent to which clains may be asserted agai nst the
hol der or transferee is determined as if the instrunent included such
a statement.

I f an instrument includes or is deened to include a statenent
under this subsection, a holder or transferee who is |iable under the
statenent to the issuer, but who is not the seller of the goods or
services, shall be entitled to full indemity fromthe seller for any
[tability under the statenent incurred by the holder or transferee
that results fromthe issuer's clains or defenses against the seller,
pl us reasonable attorney's fees. The provision in this section for
express indemity does not affect any right of indemity,
subrogation, or recovery to which a holder or transferee may be
entitled under any rule, witten contract, judicial decision, or
other statute. This section is not intended to provide a holder or
transferee indemmity fromthe seller with respect to the hol der or
transferee's direct liability to the issuer for the hol der or
transferee's own actionable m sconduct unrelated to derivative
liability under the statenent.

(f) This section is subject to |law other than this chapter that
establishes a different rule for consuner transactions.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 5, eff. Septenber
1, 2005.

Sec. 3.306. CLAIMS TO AN I NSTRUMENT. A person taking an
i nstrunment, other than a person having rights of a holder in due
course, is subject to a claimof a property or possessory right in
the instrunent or its proceeds, including a claimto rescind a
negotiation and to recover the instrunent or its proceeds. A person
having rights of a holder in due course takes free of the claimto
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the instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.307. NOTICE OF BREACH OF FIDUCI ARY DUTY. (a) In this
section:

(1) "Fiduciary" means an agent, trustee, partner, corporate
officer or director, or other representative owing a fiduciary duty
Wi th respect to an instrunent.

(2) "Represented person" nmeans the principal, beneficiary,
partnership, corporation, or other person to whomthe duty stated in
Subdi vision (1) is owed.

(b) If (i) an instrunment is taken froma fiduciary for paynent
or collection or for value, (ii) the taker has know edge of the
fiduciary status of the fiduciary, and (iii) the represented person
nmakes a claimto the instrunent or its proceeds on the basis that the
transaction of the fiduciary is a breach of fiduciary duty, the
follow ng rules apply:

(1) notice of breach of fiduciary duty by the fiduciary is
notice of the claimof the represented person;

(2) in the case of an instrunent payable to the represented
person or the fiduciary as such, the taker has notice of the breach
of fiduciary duty if the instrunment is:

(A) taken in paynent of or as security for a debt known
by the taker to be the personal debt of the fiduciary;

(B) taken in a transaction known by the taker to be for
t he personal benefit of the fiduciary; or

(C deposited to an account other than an account of
the fiduciary, as such, or an account of the represented person;

(3) if an instrunment is issued by the represented person or
the fiduciary as such, and nmade payable to the fiduciary personally,

t he taker does not have notice of the breach of fiduciary duty unless
the taker knows of the breach of fiduciary duty; and

(4) if an instrument is issued by the represented person or
the fiduciary as such, to the taker as payee, the taker has notice of
the breach of fiduciary duty if the instrunment is:

(A) taken in paynent of or as security for a debt known
by the taker to be the personal debt of the fiduciary;
(B) taken in a transaction known by the taker to be for
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t he personal benefit of the fiduciary; or
(C deposited to an account other than an account of
the fiduciary, as such, or an account of the represented person.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.308. PROOF OF SI GNATURES AND STATUS AS HOLDER | N DUE
COURSE. (a) In an action with respect to an instrunment, the
authenticity of, and authority to nmake, each signature on the
instrument are admitted unless specifically denied in the pleadings.
If the validity of a signature is denied in the pleadings, the burden
of establishing validity is on the person claimng validity, but the
signature is presuned to be authentic and authorized unless the
action is to enforce the liability of the purported signer and the
signer is dead or inconpetent at the tinme of trial of the issue of
validity of the signature. If an action to enforce the instrunent is
brought agai nst a person as the undiscl osed principal of a person who
signed the instrunment as a party to the instrunment, the plaintiff has
t he burden of establishing that the defendant is Iiable on the
instrunment as a represented person under Section 3.402(a).

(b) If the validity of signatures is admtted or proved and
there is conpliance with Subsection (a), a plaintiff producing the
instrument is entitled to paynent if the plaintiff proves entitlenent
to enforce the instrunent under Section 3.301, unless the defendant
proves a defense or claimin recoupnment. |If a defense or claimin
recoupnent is proved, the right to paynment of the plaintiff is
subject to the defense or claim except to the extent the plaintiff
proves that the plaintiff has rights of a holder in due course that
are not subject to the defense or claim

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.309. ENFORCEMENT OF LOST, DESTROYED, OR STOLEN
| NSTRUVENT. (a) A person who is not in possession of an instrunment
is entitled to enforce the instrunment if:
(1) the person seeking to enforce the instrunent:
(A) was entitled to enforce the instrument when | oss of
possessi on occurred; or
(B) has directly or indirectly acquired ownership of
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the instrunent froma person who was entitled to enforce the
i nstrunment when | oss of possession occurred;

(2) the loss of possession was not the result of a transfer
by the person or a |lawful seizure; and

(3) the person cannot reasonably obtain possession of the
i nstrunment because the instrument was destroyed, its whereabouts
cannot be determined, or it is in the wongful possession of an
unknown person or a person that cannot be found or is not amenable to
servi ce of process.

(b) A person seeking enforcenent of an instrument under
Subsection (a) nust prove the terns of the instrunent and the
person's right to enforce the instrunent. |f that proof is nade,
Section 3.308 applies to the case as if the person seeking
enf orcenment had produced the instrument. The court nmay not enter
judgnent in favor of the person seeking enforcenent unless it finds
that the person required to pay the instrunment is adequately
protected agai nst |oss that m ght occur by reason of a claim by
anot her person to enforce the instrunent. Adequate protection may be
provi ded by any reasonabl e neans.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 6, eff. Septenber
1, 2005.

Sec. 3.310. EFFECT OF | NSTRUMENT ON OBLI GATI ON FOR WHI CH TAKEN.
(a) Unless otherwi se agreed, if a certified check, cashier's check,
or teller's check is taken for an obligation, the obligation is
di scharged to the same extent discharge would result if an anmount of
noney equal to the anount of the instrunment were taken in paynent of
the obligation. Discharge of the obligation does not affect any
l[iability that the obligor may have as an indorser of the instrument.

(b) Unless otherw se agreed and except as provided in
Subsection (a), if a note or an uncertified check is taken for an
obligation, the obligation is suspended to the sane extent the
obligation would be discharged if an anount of noney equal to the
anount of the instrument were taken, and the follow ng rules apply:

(1) In the case of an uncertified check, suspension of the

obligation continues until dishonor of the check or until it is paid
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or certified. Paynment or certification of the check results in
di scharge of the obligation to the extent of the amount of the check.

(2) In the case of a note, suspension of the obligation
continues until dishonor of the note or until it is paid. Paynent of
the note results in discharge of the obligation to the extent of the
paynent .

(3) Except as provided in Subdivision (4), if the check or
note i s dishonored and the obligee of the obligation for which the
instrunment was taken is the person entitled to enforce the
instrument, the obligee may enforce either the instrunent or the
obligation. In the case of an instrument of a third person that is
negotiated to the obligee by the obligor, discharge of the obligor on
the instrunent al so discharges the obligation

(4) If the person entitled to enforce the instrunent taken
for an obligation is a person other than the obligee, the obligee my
not enforce the obligation to the extent the obligation is suspended.
If the obligee is the person entitled to enforce the instrunent but
no | onger has possession of it because it was |ost, stolen, or
destroyed, the obligation may not be enforced to the extent of the
anount payable on the instrunent, and to that extent the obligee's
rights against the obligor are l[imted to enforcenent of the
i nstrunent.

(c) If an instrunment other than one described in Subsection (a)
or (b) is taken for an obligation, the effect is:

(1) that stated in Subsection (a) if the instrunment is one
for which a bank is |iable as naker or acceptor; or

(2) that stated in Subsection (b) in any other case.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.311. ACCORD AND SATI SFACTI ON BY USE OF | NSTRUMENT. (a)
Subsections (b)-(d) apply if a person against whoma claimis
asserted proves that:

(1) that person in good faith tendered an instrunent to the
claimant as full satisfaction of the claim
(2) the amount of the claimwas unliquidated or subject to
a bona fide dispute; and
(3) the claimant obtai ned paynent of the instrunment.
(b) Unl ess Subsection (c) applies, the claimis discharged if
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t he person agai nst whomthe claimis asserted proves that the

i nstrunment or an acconpanying witten conmunication contained a
conspi cuous statenent to the effect that the instrunent was tendered
as full satisfaction of the claim

(c) Subject to Subsection (d), a claimis not discharged under
Subsection (b) if either of the follow ng applies:

(1) The claimant, if an organi zation, proves that:

(A) within a reasonable tine before the tender, the
cl ai mant sent a conspicuous statenment to the person agai nst whomthe
claimis asserted that conmunications concerning di sputed debts,
including an instrument tendered as full satisfaction of a debt, are
to be sent to a designated person, office, or place; and

(B) the instrument or acconpanyi ng comruni cati on was
not received by that designated person, office, or place.

(2) The claimant, whether or not an organization, proves
that within 90 days after paynment of the instrunent, the clai mant
tendered repaynment of the amount of the instrunment to the person
agai nst whomthe claimis asserted. This subdivision does not apply
if the claimant is an organi zation that sent a statenment conplying
wi t h Subdi vision (1) (A).

(d) Aclaimis discharged if the person agai nst whomthe claim
is asserted proves that within a reasonable tinme before collection of
the instrunent was initiated, the claimant, or an agent of the
cl ai mant having direct responsibility with respect to the disputed
obl i gation, knew that the instrunent was tendered in ful
satisfaction of the claim

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.312. LOST, DESTROYED, OR STOLEN CASH ER S CHECK
TELLER S CHECK, OR CERTIFIED CHECK. (a) |In this section

(1) "Check" neans a cashier's check, teller's check, or
certified check.

(2) "daimant" neans a person who clainms the right to
recei ve the amount of a cashier's check, teller's check, or certified
check that was |ost, destroyed, or stolen.

(3) "Declaration of |loss" neans a statenent, nmade in a
record under penalty of perjury, to the effect that:

(A) the declarer |ost possession of a check;
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(B) the declarer is the drawer or payee of the check,
in the case of a certified check, or the remtter or payee of the
check, in the case of a cashier's check or teller's check;

(C© the loss of possession was not the result of a
transfer by the declarer or a | awful seizure; and

(D) the declarer cannot reasonably obtain possession of
t he check because the check was destroyed, its whereabouts cannot be
determned, or it is in the wongful possession of an unknown person
or a person that cannot be found or is not anenable to service of
process.

(4) "oligated bank™ nmeans the issuer of a cashier's check
or teller's check or the acceptor of a certified check.

(b) A claimant nmay assert a claimto the amount of a check by a
conmuni cation to the obligated bank describing the check with
reasonabl e certainty and requesting paynent of the anmount of the
check, if (i) the claimant is the drawer or payee of a certified
check or the remtter or payee of a cashier's check or teller's
check, (ii) the communi cation contains or is acconpanied by a
decl aration of loss of the claimant with respect to the check, (iii)
t he conmunication is received at a tinme and in a manner affording the
bank a reasonable tine to act on it before the check is paid, and
(iv) the claimant provides reasonable identification if requested by
the obligated bank. Delivery of a declaration of loss is a warranty
of the truth of the statenents nmade in the declaration. |If a claim
is asserted in conpliance with this subsection, the follow ng rul es
appl y:

(1) The claimbecones enforceable at the later of (i) the
time the claimis asserted, or (ii) the 90th day follow ng the date
of the check, in the case of a cashier's check or teller's check, or
the 90th day follow ng the date of the acceptance, in the case of a
certified check.

(2) Until the clai mbecones enforceable, it has no | egal
ef fect and the obligated bank may pay the check or, in the case of a
teller's check, may permt the drawee to pay the check. Paynment to a
person entitled to enforce the check discharges all liability of the
obl i gated bank with respect to the check.

(3) If the claimbecones enforceable before the check is
presented for paynent, the obligated bank is not obliged to pay the
check.

(4) Wen the claimbecones enforceable, the obligated bank
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beconmes obliged to pay the anmount of the check to the claimnt if
paynent of the check has not been made to a person entitled to
enforce the check. Subject to Section 4.302(a)(1), paynent to the
cl ai mant discharges all liability of the obligated bank with respect
to the check

(c) If the obligated bank pays the anobunt of a check to a
cl ai mant under Subsection (b)(4) and the check is presented for
paynent by a person having rights of a holder in due course, the
claimant is obliged to:

(1) refund the paynent to the obligated bank if the check
is paid; or

(2) pay the anmpbunt of the check to the person having rights
of a holder in due course if the check is di shonored.

(d) If a claimant has the right to assert a clai munder
Subsection (b) and is also a person who is entitled to enforce a
cashier's check, teller's check, or certified check that is |ost,
destroyed, or stolen, the clainmnt may assert rights with respect to
t he check under either this section or Section 3.309.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 7, eff. Septenber
1, 2005.

SUBCHAPTER D. LIABILITY OF PARTIES

Sec. 3.401. SICGNATURE. (a) A person is not liable on an

i nstrument unl ess the person:

(1) signed the instrunment; or

(2) is represented by an agent or representative who signed
the instrunment and the signature is binding on the represented person
under Section 3.402.

(b) A signature may be made (i) manually or by nmeans of a
device or machine, and (ii) by the use of any nane, including a trade
or assunmed name, or by a word, mark, or synbol executed or adopted by
a person with present intention to authenticate a witing.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.402. SICGNATURE BY REPRESENTATIVE. (a) |If a person
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acting, or purporting to act, as a representative signs an instrunent
by signing either the name of the represented person or the nane of
the signer, the represented person is bound by the signature to the
sanme extent the represented person would be bound if the signature
were on a sinple contract. |If the represented person is bound, the
signature of the representative is the "authorized signature of the
represented person” and the represented person is liable on the

i nstrunment, whether or not identified in the instrunent.

(b) If a representative signs the nane of the representative to
an instrument and the signature is an authorized signature of the
represented person, the follow ng rules apply:

(1) If the formof the signature shows unanbi guously that
the signature is nade on behalf of the represented person who is
identified in the instrument, the representative is not |liable on the
i nstrunent.

(2) Subject to Subsection (c), the representative is liable
on the instrunent to a holder in due course that took the instrunent
wi thout notice that the representative was not intended to be liable
on the instrunment if (i) the formof the signature does not show
unanbi guously that the signature is made in a representative
capacity, or (ii) the represented person is not identified in the
instrument. Wth respect to any other person, the representative is
liable on the instrunent unless the representative proves that the
original parties did not intend the representative to be liable on
t he instrunent.

(c) If arepresentative signs the name of the representative as
drawer of a check w thout indication of the representative status and
the check is payable froman account of the represented person who is
identified on the check, the signer is not liable on the check if the
signature is an authorized signature of the represented person.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.403. UNAUTHORI ZED SI GNATURE. (a) Unless otherw se
provided in this chapter or Chapter 4, an unauthorized signature is
i neffective except as the signature of the unauthorized signer in
favor of a person who in good faith pays the instrument or takes it
for value. An unauthorized signature may be ratified for al
pur poses of this chapter.

Statute text rendered on: 1/29/2016 - 154 -



BUSI NESS AND COMVERCE CODE

(b) If the signature of nore than one person is required to
constitute the authorized signature of an organization, the signature
of the organization is unauthorized if one of the required signatures
i s | acking.

(c) The civil or crimnal liability of a person who makes an
unaut hori zed signature is not affected by any provision of this
chapter that makes the unauthorized signature effective for the
pur poses of this chapter.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.404. |IMPOSTORS; FICTITIQUS PAYEES. (a) |If an
i mpostor, by use of the mails or otherw se, induces the issuer of an
instrunment to issue the instrunent to the inpostor, or to a person
acting in concert with the inpostor, by inpersonating the payee of
the instrunent or a person authorized to act for the payee, an
i ndorsenent of the instrunent by any person in the nane of the payee
is effective as the indorsenent of the payee in favor of a person
who, in good faith, pays the instrunent or takes it for value or for
col l ecti on.

(b) If (i) a person whose intent determ nes to whom an
instrument is payable (Section 3.110(a) or (b)) does not intend the
person identified as payee to have any interest in the instrument, or
(1i) the person identified as payee of an instrunment is a fictitious
person, the following rules apply until the instrunment is negotiated
by speci al indorsenent:

(1) Any person in possession of the instrunment is its
hol der.

(2) An indorsenent by any person in the nane of the payee
stated in the instrunent is effective as the indorsenent of the payee
in favor of a person who, in good faith, pays the instrunent or takes
it for value or for collection.

(c) Under Subsection (a) or (b), an indorsenent is nade in the
name of a payee if:

(1) it is made in a nane substantially simlar to that of
t he payee; or

(2) the instrument, whether or not indorsed, is deposited
in a depositary bank to an account in a nane substantially simlar to
t hat of the payee.
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(d) Wth respect to an instrunment to which Subsection (a) or
(b) applies, if a person paying the instrunment or taking it for val ue
or for collection fails to exercise ordinary care in paying or taking
the instrunent and that failure contributes to | oss resulting from
paynent of the instrunent, the person bearing the | oss nmay recover
fromthe person failing to exercise ordinary care to the extent the
failure to exercise ordinary care contributed to the | oss.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.405. EMPLOYER S RESPONSI Bl LI TY FOR FRAUDULENT

| NDORSEMENT BY EMPLOYEE. (a) In this section

(1) "Enployee" includes an independent contractor and
enpl oyee of an independent contractor retained by the enployer.

(2) "Fraudul ent indorsenent” neans:

(A) in the case of an instrunent payable to the
enpl oyer, a forged indorsenent purporting to be that of the enployer;
or
(B) in the case of an instrunent with respect to which

the enpl oyer is the issuer, a forged indorsenent purporting to be
that of the person identified as payee.

(3) "Responsibility" with respect to instrunments neans
authority (i) to sign or indorse instrunments on behalf of the
enpl oyer, (ii) to process instrunents received by the enployer for
bookkeepi ng purposes, for deposit to an account, or for other
di sposition, (iii) to prepare or process instrunents for issue in the
name of the enployer, (iv) to supply information determning the
nanmes or addresses of payees of instrunents to be issued in the nane
of the enployer, (v) to control the disposition of instrunents to be
issued in the nane of the enployer, or (vi) to act otherwise with
respect to instruments in a responsible capacity. "Responsibility"
does not include authority that nerely allows an enpl oyee to have
access to instrunents or blank or inconplete instrunent forns that
are being stored or transported or are part of incom ng or outgoing
mail, or simlar access.

(b) For the purpose of determining the rights and liabilities
of a person who, in good faith, pays an instrunment or takes it for
value or for collection, if an enployer entrusted an enpl oyee with
responsibility wwth respect to the instrunment and the enpl oyee or a
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person acting in concert with the enpl oyee makes a fraudul ent
i ndorsenent of the instrunent, the indorsenment is effective as the
i ndorsenent of the person to whomthe instrunent is payable if it is
made in the nane of that person. |[|f the person paying the instrunment
or taking it for value or for collection fails to exercise ordinary
care in paying or taking the instrunent and that failure contributes
to loss resulting fromthe fraud, the person bearing the | oss may
recover fromthe person failing to exercise ordinary care to the
extent the failure to exercise ordinary care contributed to the | oss.
(c) Under Subsection (b), an indorsenment is made in the nanme of

t he person to whom an instrunment is payable if:

(1) it is made in a nane substantially simlar to the nanme
of that person; or

(2) the instrunment, whether or not indorsed, is deposited
in a depositary bank to an account in a nanme substantially simlar to
t he nane of that person

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.406. NEGLI GENCE CONTRI BUTI NG TO FORGED SI GNATURE OR
ALTERATI ON OF | NSTRUVENT. (a) A person whose failure to exercise
ordinary care substantially contributes to an alteration of an
instrunment or to the making of a forged signature on an instrunent is
precluded fromasserting the alteration or the forgery against a
person who, in good faith, pays the instrunent or takes it for val ue
or for collection.

(b) Under Subsection (a), if the person asserting the
preclusion fails to exercise ordinary care in paying or taking the
instrument and that failure contributes to loss, the loss is
al | ocated between the person precluded and the person asserting the
precl usion according to the extent to which the failure of each to
exercise ordinary care contributed to the | oss.

(c) Under Subsection (a), the burden of proving failure to
exercise ordinary care is on the person asserting the preclusion.
Under Subsection (b), the burden of proving failure to exercise
ordinary care is on the person precluded.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
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Sec. 3.407. ALTERATION. (a) "Alteration" neans:

(1) an unauthorized change in an instrunment that purports
to nodify in any respect the obligation of a party; or

(2) an unauthorized addition of words or nunbers or other
change to an inconplete instrunent relating to the obligation of a
party.

(b) Except as provided in Subsection (c), an alteration
fraudul ently made di scharges a party whose obligation is affected by
the alteration unless that party assents or is precluded from
asserting the alteration. No other alteration discharges a party,
and the instrunent may be enforced according to its original terns.

(c) A payor bank or drawee paying a fraudulently altered
instrument or a person taking it for value, in good faith and w t hout
notice of the alteration, may enforce rights with respect to the
i nstrunent:

(1) according to its original terms; or
(2) in the case of an inconplete instrument altered by
unaut hori zed conpl etion, according to its terns as conpl et ed.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.408. DRAVEE NOT LI ABLE ON UNACCEPTED DRAFT. A check or
ot her draft does not of itself operate as an assignment of funds in
the hands of the drawee available for its paynment, and the drawee is
not liable on the instrument until the drawee accepts it.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.409. ACCEPTANCE OF DRAFT; CERTIFIED CHECK. (a)
"Acceptance" neans the drawee's signed agreenent to pay a draft as
presented. It nmust be witten on the draft and may consi st of the
drawee' s signature alone. Acceptance nay be nade at any tinme and
becones effective when notification pursuant to instructions is given
or the accepted draft is delivered for the purpose of giving rights
on the acceptance to any person.

(b) A draft may be accepted although it has not been signed by
the drawer, is otherw se inconplete, is overdue, or has been
di shonor ed.

(c) If adraft is payable at a fixed period after sight and the
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acceptor fails to date the acceptance, the hol der may conpl ete the
acceptance by supplying a date in good faith.

(d) "Certified check™ nmeans a check accepted by the bank on
which it is drawn. Acceptance may be made as stated in Subsection
(a) or by a witing on the check that indicates that the check is
certified. The drawee of a check has no obligation to certify the
check, and refusal to certify is not dishonor of the check.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.410. ACCEPTANCE VARYI NG DRAFT. (a) If the terns of a
drawee' s acceptance vary fromthe ternms of the draft as presented,
t he hol der may refuse the acceptance and treat the draft as
di shonored. In that case, the drawee nmay cancel the acceptance.

(b) The ternms of a draft are not varied by an acceptance to pay
at a particular bank or place in the United States, unless the
acceptance states that the draft is to be paid only at that bank or
pl ace.

(c) |If the holder assents to an acceptance varying the ternms of
a draft, the obligation of each drawer and indorser that does not
expressly assent to the acceptance is discharged.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.411. REFUSAL TO PAY CASH ER S CHECKS, TELLER S CHECKS
AND CERTI FI ED CHECKS. (a) |In this section, "obligated bank" means
the acceptor of a certified check or the issuer of a cashier's check
or teller's check bought fromthe issuer.

(b) If the obligated bank wrongfully (i) refuses to pay a
cashier's check or certified check, (ii) stops paynent of a teller's
check, or (iii) refuses to pay a dishonored teller's check, the
person asserting the right to enforce the check is entitled to
conpensation for expenses and | oss of interest resulting fromthe
nonpayment and may recover consequential damages if the obligated
bank refuses to pay after receiving notice of particular
circunstances giving rise to the damages.

(c) Expenses or consequential damages under Subsection (b) are
not recoverable if the refusal of the obligated bank to pay occurs
because:
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(1) the obligated bank suspends paynents;

(2) the obligated bank asserts a claimor defense of the
bank that it has reasonable grounds to believe is avail abl e agai nst
the person entitled to enforce the instrunent;

(3) the obligated bank has a reasonabl e doubt whether the
person demandi ng paynment is the person entitled to enforce the
instrunment; or

(4) paynent is prohibited by |aw.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.412. OBLIGATION COF | SSUER OF NOTE OR CASH ER S CHECK
The issuer of a note or cashier's check or other draft drawn on the
drawer is obliged to pay the instrunment (i) according to its terns at
the tine it was issued or, if not issued, at the tine it first canme
into possession of a holder, or (ii) if the issuer signed an
i nconpl ete instrunment, according to its ternms when conpleted, to the
extent stated in Sections 3.115 and 3.407. The obligation is owed to
a person entitled to enforce the instrunment or to an i ndorser who
paid the instrument under Section 3.415.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.413. OBLI GATI ON OF ACCEPTOR (a) The acceptor of a
draft is obliged to pay the draft (i) according to its terns at the
time it was accepted, even though the acceptance states that the
draft is payable "as originally drawm" or equivalent terns, (ii) if
t he acceptance varies the terns of the draft, according to the terns
of the draft as varied, or (iii) if the acceptance is of a draft that
is an inconplete instrunent, according to its terns when conpl et ed,
to the extent stated in Sections 3.115 and 3.407. The obligation is
owed to a person entitled to enforce the draft or to the drawer or an
i ndorser who paid the draft under Section 3.414 or 3.415.

(b) If the certification of a check or other acceptance of a
draft states the anount certified or accepted, the obligation of the
acceptor is that anmount. The obligation of the acceptor is the
anount of the instrument at the tine it was taken by the holder in
due course if:

(1) the certification or acceptance does not state an
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anmount ;

(2) the amount of the instrunment is subsequently raised;
and

(3) the instrument is then negotiated to a holder in due
cour se.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.414. OBLI GATION OF DRAWER. (a) This section does not
apply to cashier's checks or other drafts drawn on the drawer.

(b) If an unaccepted draft is dishonored, the drawer is obliged
to pay the draft (i) according to its terns at the tine it was issued
or, if not issued, at the time it first came into possession of a
hol der, or (ii) if the drawer signed an inconplete instrunent,
according to its terns when conpleted, to the extent stated in
Sections 3.115 and 3.407. The obligation is owed to a person
entitled to enforce the draft or to an indorser who paid the draft
under Section 3.415.

(c) If adraft is accepted by a bank, the drawer is discharged,
regardl ess of when or by whom accept ance was obt ai ned.

(d) If adraft is accepted and the acceptor is not a bank, the
obligation of the drawer to pay the draft if the draft is dishonored
by the acceptor is the sane as the obligation of an indorser under
Sections 3.415(a) and (c).

(e) If adraft states that it is drawn "w thout recourse" or
otherwi se disclains liability of the drawer to pay the draft, the
drawer is not |iable under Subsection (b) to pay the draft if the
draft is not a check. A disclainer of the liability stated in
Subsection (b) is not effective if the draft is a check.

(f) If (i) a check is not presented for paynent or given to a
depositary bank for collection within 30 days after its date, (ii)

t he drawee suspends paynents after expiration of the 30-day period
wi t hout paying the check, and (iii) because of the suspension of
paynents, the drawer is deprived of funds naintained with the drawee
to cover paynent of the check, the drawer to the extent deprived of
funds may discharge its obligation to pay the check by assigning to
the person entitled to enforce the check the rights of the drawer
agai nst the drawee with respect to the funds.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
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Sec. 3.415. OBLIGATION OF INDORSER. (a) Subject to
Subsections (b), (c¢), (d), and (e) and to Section 3.419(d), if an
instrunment is dishonored, an indorser is obliged to pay the anount
due on the instrunent (i) according to the terns of the instrunent at
the tinme it was indorsed, or (ii) if the indorser indorsed an
i nconpl ete instrunment, according to its ternms when conpleted, to the
extent stated in Sections 3.115 and 3.407. The obligation of the
indorser is owed to a person entitled to enforce the instrunment or to
a subsequent indorser who paid the instrunent under this section.

(b) If an indorsenent states that it is made "w thout recourse"
or otherwi se disclains liability of the indorser, the indorser is not
I i abl e under Subsection (a) to pay the instrunent.

(c) If notice of dishonor of an instrunment is required by
Section 3.503 and notice of dishonor conplying with that section is
not given to an indorser, the liability of the indorser under
Subsection (a) is discharged.

(d) If a draft is accepted by a bank after an indorsenent is
made, the liability of the indorser under Subsection (a) is
di schar ged.

(e) If an indorser of a check is liable under Subsection (a)
and the check is not presented for paynent, or given to a depositary
bank for collection, within 30 days after the day the indorsenent was
made, the liability of the indorser under Subsection (a) is
di schar ged.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.416. TRANSFER WARRANTIES. (a) A person who transfers
an instrument for consideration warrants to the transferee and, if
the transfer is by indorsenent, to any subsequent transferee that:

(1) the warrantor is a person entitled to enforce the
i nstrunent;

(2) all signatures on the instrument are authentic and
aut hori zed;

(3) the instrument has not been altered;

(4) the instrunment is not subject to a defense or claimin
recoupnent of any party that can be asserted against the warrantor;
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(5) the warrantor has no know edge of any insol vency
proceedi ng commenced with respect to the maker or acceptor or, in the
case of an unaccepted draft, the drawer; and

(6) wth respect to a renotely-created item that the
person on whose account the itemis drawn authorized the issuance of
the itemin the anount for which the itemis drawn.

(b) A person to whomthe warranties under Subsection (a) are
made and who took the instrunment in good faith may recover fromthe
warrant or as danmages for breach of warranty an anount equal to the
| oss suffered as a result of the breach, but not nore than the anount
of the instrunent plus expenses and | oss of interest incurred as a
result of the breach

(c) The warranties stated in Subsection (a) cannot be
disclaimed with respect to checks. Unless notice of a claimfor
breach of warranty is given to the warrantor within 30 days after the
cl ai mant has reason to know of the breach and the identity of the
warrantor, the liability of the warrantor under Subsection (b) is
di scharged to the extent of any |oss caused by the delay in giving
notice of the claim

(d) A cause of action for breach of warranty under this section
accrues when the claimant has reason to know of the breach.

(e) If as to a particular item (1) a transferee (including a
col | ecting bank) asserts a claimfor breach of the warranty in
Subsection (a)(6), but (2) under applicable |aw (including the
appl i cabl e choi ce-of -1 aw principles) that transferee woul d not nake a
warranty substantially simlar to the warranty in Subsection (a)(6)
if such transferee were a transferor, then that transferee woul d not
receive the warranty in Subsection (a)(6) fromany transferor.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 3, eff. Sept. 1, 1997.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 8, eff. Septenber
1, 2005.

Sec. 3.417. PRESENTMENT WARRANTIES. (a) |[|f an unaccepted
draft is presented to the drawee for paynent or acceptance and the
drawee pays or accepts the draft, (i) the person obtaining paynent or
acceptance, at the tine of presentnent, and (ii) a previous
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transferor of the draft, at the tine of transfer, warrant to the
drawee maki ng paynent or accepting the draft in good faith that:

(1) the warrantor is, or was, at the tine the warrantor
transferred the draft, a person entitled to enforce the draft or
authorized to obtain paynent or acceptance of the draft on behal f of
a person entitled to enforce the draft;

(2) the draft has not been altered;

(3) the warrantor has no know edge that the signature of
the drawer of the draft is unauthorized; and

(4) wth respect to a renotely-created item that the
person on whose account the itemis drawn authorized the issuance of
the itemin the anount for which the itemis drawn.

(b) A drawee naki ng paynment nay recover from any warrantor
damages for breach of warranty equal to the anount paid by the drawee
| ess the amount the drawee received or is entitled to receive from
t he drawer because of the paynment. 1In addition, the drawee is
entitled to conpensation for expenses and | oss of interest resulting
fromthe breach. The right of the drawee to recover damages under
this subsection is not affected by any failure of the drawee to

exercise ordinary care in making paynent. |If the drawee accepts the
draft, breach of warranty is a defense to the obligation of the
acceptor. |If the acceptor namkes paynent with respect to the draft,

t he acceptor is entitled to recover fromany warrantor for breach of
warranty the amounts stated in this subsection

(c) If a drawee asserts a claimfor breach of warranty under
Subsection (a) based on an unauthorized indorsenent of the draft or
an alteration of the draft, the warrantor may defend by proving that
the indorsenment is effective under Section 3.404 or 3.405 or the
drawer is precluded under Section 3.406 or 4.406 from asserting
agai nst the drawee the unauthorized i ndorsenent or alteration.

(d) If (i) a dishonored draft is presented for paynent to the
drawer or an indorser, or (ii) any other instrunment is presented for
paynment to a party obliged to pay the instrunment, and (iii) paynent
is received, the follow ng rul es apply:

(1) The person obtaining paynent and a prior transferor of
the instrunment warrant to the person maki ng paynent in good faith
that the warrantor is, or was, at the tinme the warrantor transferred
the instrunent, a person entitled to enforce the instrunment or
aut hori zed to obtain paynent on behalf of a person entitled to
enforce the instrunent.
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(2) The person naki ng paynment nay recover from any
warrantor for breach of warranty an anobunt equal to the anount paid
pl us expenses and | oss of interest resulting fromthe breach.

(e) The warranties stated in Subsections (a) and (d) cannot be
disclaimed with respect to checks. Unless notice of a claimfor
breach of warranty is given to the warrantor within 30 days after the
cl ai mant has reason to know of the breach and the identity of the
warrantor, the liability of the warrantor under Subsection (b) or (d)
is discharged to the extent of any | oss caused by the delay in giving
noti ce of the claim

(f) A cause of action for breach of warranty under this section
accrues when the claimant has reason to know of the breach.

(g If as to a particular item (1) a transferee (including a
col | ecting bank) asserts a claimfor breach of the warranty in
Subsection (a)(4), but (2) under applicable |aw (including the
appl i cabl e choi ce-of -1 aw principles) that transferee woul d not nake a
warranty substantially simlar to the warranty in Subsection (a)(4)
if such transferee were a transferor, then that transferee woul d not
receive the warranty in Subsection (a)(4) fromany transferor.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 4, eff. Sept. 1, 1997.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 9, eff. Septenber
1, 2005.

Sec. 3.418. PAYMENT OR ACCEPTANCE BY M STAKE. (a) Except as
provi ded in Subsection (c), if the drawee of a draft pays or accepts
the draft and the drawee acted on the m staken belief that (i)
paynment of the draft had not been stopped pursuant to Section 4.4083,
or (ii) the signature of the drawer of the draft was authorized, the
drawee may recover the amount of the draft fromthe person to whom or
for whose benefit paynent was nade or, in the case of acceptance, may
revoke the acceptance. Rights of the drawee under this subsection
are not affected by failure of the drawee to exercise ordinary care
in paying or accepting the draft.

(b) Except as provided in Subsection (c), if an instrument has
been paid or accepted by m stake and the case is not covered by
Subsection (a), the person paying or accepting may, to the extent
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permtted by the | aw governing m stake and restitution:

(1) recover the paynent fromthe person to whomor for
whose benefit paynment was nmade; or

(2) in the case of acceptance, revoke the acceptance.

(c) The renedi es provided by Subsection (a) or (b) may not be
asserted agai nst a person who took the instrunment in good faith and
for value or who in good faith changed position in reliance on the
paynent or acceptance. This subsection does not |imt renedies
provi ded by Section 3.417 or 4. 407.

(d) Notwi thstanding Section 4.215, if an instrument is paid or
accepted by m stake and the payor or acceptor recovers paynent or
revokes acceptance under Subsection (a) or (b), the instrunent is
deened not to have been paid or accepted and is treated as
di shonored, and the person from whom paynent is recovered has rights
as a person entitled to enforce the dishonored instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.419. | NSTRUMENTS SI GNED FOR ACCOVWODATION. (a) If an
instrunment is issued for value given for the benefit of a party to
the instrunment ("accommodated party") and another party to the
i nstrument ("accommobdation party") signs the instrunent for the
purpose of incurring liability on the instrunent w thout being a
di rect beneficiary of the value given for the instrunent, the
instrument is signed by the accommbdation party "for acconmodation.”

(b) An accommodation party may sign the instrunment as naker
drawer, acceptor, or indorser. Subject to Subsection (d), the
accomodation party is obliged to pay the instrunment in the capacity
in which the accommobdation party signs. The obligation of an
accommodation party may be enforced notw t hstandi ng any statute of
frauds and whet her or not the acconmodation party receives
consi deration for the accommodati on.

(c) A person signing an instrunent is presuned to be an
accomodation party and there is notice that the instrunment is signed
for accommodation if the signature is an anomal ous i ndorsenent or is
acconpani ed by words indicating that the signer is acting as surety
or guarantor with respect to the obligation of another party to the
instrunment. Except as provided in Section 3.605, the obligation of
an accommodation party to pay the instrunent is not affected by the
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fact that the person enforcing the obligation had notice when the
i nstrunent was taken by that person that the acconmodation party
signed the instrunment for accommodati on.

(d) If the signature of a party to an instrunent is acconpani ed
by words indicating unanbi guously that the party is guaranteeing
coll ection rather than paynent of the obligation of another party to
the instrunent, the signer is obliged to pay the anobunt due on the
instrunment to a person entitled to enforce the instrunment only if:

(1) execution of judgment against the other party has been
returned unsati sfi ed;

(2) the other party is insolvent or in an insolvency
pr oceedi ng;

(3) the other party cannot be served with process; or

(4) it is otherw se apparent that paynent cannot be
obtained fromthe other party.

(e) If the signature of a party to an instrunent is acconpani ed
by words indicating that the party guarantees paynent or the signer
signs the instrunent as an accommodation party in sone ot her manner
t hat does not unanbi guously indicate an intention to guarantee
collection rather than paynent, the signer is obliged to pay the
anount due on the instrunent to a person entitled to enforce the
instrument in the sane circunstances as the accommobdated party woul d
be obliged, without prior resort to the accommpdated party by the
person entitled to enforce the instrunent.

(f) An accommodation party who pays the instrunent is entitled
to rei nbursenent fromthe accommodated party and is entitled to
enforce the instrunment agai nst the accomodated party. In proper
ci rcunst ances, an accommodation party nay obtain relief that requires
t he accommpdated party to performits obligations on the instrunent.
An accommodat ed party that pays the instrunent has no right of
recourse against, and is not entitled to contribution from an
acconmodati on party.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 10, eff. Septenber
1, 2005.

Sec. 3.420. CONVERSI ON OF I NSTRUMENT. (a) The |aw applicable
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to conversion of personal property applies to instrunents. An
instrunment is also converted if it is taken by transfer, other than a
negoti ation, froma person not entitled to enforce the instrunment or
a bank nmakes or obtains paynent with respect to the instrunent for a
person not entitled to enforce the instrunment or receive paynent. An
action for conversion of an instrunent may not be brought by:

(1) the issuer or acceptor of the instrunment; or

(2) a payee or indorsee who did not receive delivery of the
instrunment either directly or through delivery to an agent or a co-
payee.

(b) In an action under Subsection (a), the nmeasure of liability
is presuned to be the anount payable on the instrunent, but recovery
may not exceed the anopunt of the plaintiff's interest in the
i nstrunent.

(c) A representative, other than a depositary bank, who has in
good faith dealt with an instrunment or its proceeds on behal f of one
who was not the person entitled to enforce the instrunment is not
liable in conversion to that person beyond the anmount of any proceeds
that it has not paid out.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

SUBCHAPTER E. DI SHONOR
Sec. 3.501. PRESENTMENT. (a) "Presentnent" nmeans a denmand
made by or on behalf of a person entitled to enforce an instrunent
to:

(1) pay the instrunent made to the drawee or a party
obliged to pay the instrunent or, in the case of a note or accepted
draft payable at a bank, to the bank; or

(2) accept a draft nade to the drawee.

(b) The following rules are subject to Chapter 4, agreenent of
the parties, and cl earing-house rules and the |iKke:

(1) Presentnent may be made at the place of paynment of the
i nstrument and nmust be made at the place of paynent if the instrunment
is payable at a bank in the United States. Presentnent may be nmade
by any commercially reasonabl e neans, including an oral, witten, or
el ectronic communi cation. Presentnent is effective:

(A) when the demand for paynent or acceptance is
recei ved by the person to whom presentnent is nmade; and
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(B) if made to any one of two or nore makers,
acceptors, drawees, or other payors.

(2) On demand of the person to whom presentnment is made,

t he person maki ng presentnment nust:

(A) exhibit the instrunent;

(B) give reasonable identification and, if presentnent
is made on behal f of another person, reasonabl e evidence of authority
to do so; and

(C sign areceipt on the instrunment for any paynent
made or surrender the instrunment if full paynment is made.

(3) Wthout dishonoring the instrunment, the party to whom
presentnent is nmade nmay:

(A) return the instrunment for |ack of a necessary
i ndorsenent; or

(B) refuse paynent or acceptance for failure of the
presentnent to conply with the terms of the instrument, an agreenent
of the parties, or other applicable |aw or rule.

(4) The party to whom presentnent is nade may treat
presentnent as occurring on the next business day after the day of
presentnent if the party to whom presentnent is nmade has established
a cutoff hour not earlier than 2 p.m for the receipt and processing
of instruments presented for paynent or acceptance and presentnent is
made after the cutoff hour.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.502. DISHONOR (a) Dishonor of a note is governed by
the foll ow ng rules:

(1) If the note is payable on demand, the note is
di shonored if presentnent is duly nade to the naker and the note is
not paid on the day of presentnent.

(2) |If the note is not payable on demand and is payabl e at
or through a bank or the ternms of the note require presentnent, the
note is dishonored if presentnent is duly nade and the note is not
paid on the day it becones payable or the day of presentnent,
whi chever is |ater.

(3) If the note is not payable on demand and Subdi vi si on
(2) does not apply, the note is dishonored if it is not paid on the
day it becones payabl e.
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(b) Dishonor of an unaccepted draft other than a docunentary
draft is governed by the follow ng rules:

(1) If a check is duly presented for paynent to the payor
bank otherw se than for i mredi ate paynent over the counter, the check
i s dishonored if the payor bank makes tinmely return of the check or
sends tinely notice of dishonor or nonpaynent under Section 4.301 or
4.302, or becones accountable for the amount of the check under
Section 4. 302.

(2) If adraft is payable on demand and Subdi vi sion (1)
does not apply, the draft is dishonored if presentnent for paynent is
duly nade to the drawee and the draft is not paid on the day of
present nent .

(3) If adraft is payable on a date stated in the draft,
the draft is dishonored if:

(A) presentnent for paynment is duly nmade to the drawee
and paynment is not made on the day the draft becones payable or the
day of presentnent, whichever is later; or

(B) presentnent for acceptance is duly nade before the
day the draft becones payable and the draft is not accepted on the
day of presentnent.

(4) |If a draft is payable on el apse of a period of tine
after sight or acceptance, the draft is dishonored if presentnent for
acceptance is duly made and the draft is not accepted on the day of
present nent .

(c) Dishonor of an unaccepted docunmentary draft occurs
according to the rules stated in Subsections (b)(2), (3), and (4),
except that paynent or acceptance may be del ayed w t hout di shonor
until not later than the close of the third business day of the
drawee follow ng the day on which paynent or acceptance is required
by those subdi vi si ons.

(d) Dishonor of an accepted draft is governed by the follow ng
rul es:

(1) If the draft is payable on demand, the draft is
di shonored if presentnent for paynment is duly made to the acceptor
and the draft is not paid on the day of presentnent.

(2) If the draft is not payable on demand, the draft is
di shonored if presentnent for paynment is duly made to the acceptor
and paynment is not made on the day it beconmes payable or the day of
present nent, whichever is |later.

(e) In any case in which presentnent is otherw se required for
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di shonor under this section and presentnment is excused under Section
3.504, dishonor occurs without presentnent if the instrunent is not
duly accepted or paid.

(f) If a draft is dishonored because tinely acceptance of the
draft was not nade and the person entitled to demand accept ance
consents to a | ate acceptance, fromthe tinme of acceptance the draft
is treated as never having been di shonored.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.503. NOTICE OF DISHONOR. (a) The obligation of an
i ndorser stated in Section 3.415(a) and the obligation of a drawer
stated in Section 3.414(d) may not be enforced unl ess:

(1) the indorser or drawer is given notice of dishonor of
the instrunent conplying with this section; or
(2) notice of dishonor is excused under Section 3.504(b).

(b) Notice of dishonor may be given by any person; nay be
gi ven by any comercially reasonabl e neans, including an oral,
witten, or electronic comunication; and is sufficient if it
reasonably identifies the instrunent and indicates that the
i nstrunment has been di shonored or has not been paid or accepted.
Return of an instrument given to a bank for collection is sufficient
noti ce of dishonor.

(c) Subject to Section 3.504(c), with respect to an instrunment
taken for collection by a collecting bank, notice of dishonor nust be
given (i) by the bank before m dnight of the next banking day
foll ow ng the banki ng day on which the bank receives notice of
di shonor of the instrument, or (ii) by any other person within 30
days followi ng the day on which the person receives notice of
di shonor. Wth respect to any other instrunent, notice of dishonor
nmust be given within 30 days followi ng the day on which di shonor
occurs.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.504. EXCUSED PRESENTMENT AND NOTI CE OF DI SHONOR. (a)
Present nent for paynment or acceptance of an instrument is excused if:
(1) the person entitled to present the instrunent cannot
with reasonabl e diligence nake presentnent;
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(2) the naker or acceptor has repudi ated an obligation to
pay the instrunent or is dead or in insolvency proceedi ngs;

(3) by the terns of the instrunent presentnent is not
necessary to enforce the obligation of indorsers or the drawer;

(4) the drawer or indorser whose obligation is being
enforced has wai ved presentnent or otherw se has no reason to expect
or right to require that the instrunment be paid or accepted; or

(5) the drawer instructed the drawee not to pay or accept
the draft or the drawee was not obligated to the drawer to pay the
draft.

(b) Notice of dishonor is excused if (i) by the terns of the
instrunment notice of dishonor is not necessary to enforce the
obligation of a party to pay the instrunent, or (ii) the party whose
obligation is being enforced waived notice of dishonor. A waiver of
presentnent is also a waiver of notice of dishonor.

(c) Delay in giving notice of dishonor is excused if the del ay
was caused by circunstances beyond the control of the person giving
the notice and the person giving the notice exercised reasonable
diligence after the cause of the delay ceased to operate.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.505. EVIDENCE OF DISHONOCR. (a) The follow ng are
adm ssi bl e as evidence and create a presunption of dishonor and of
any notice of dishonor stated:

(1) a docunent regular in formas provided in Subsection
(b) that purports to be a protest;

(2) a purported stanp or witing of the drawee, payor bank,
or presenting bank on or acconpanying the instrunment stating that
acceptance or paynent has been refused unl ess reasons for the refusal
are stated and the reasons are not consistent with di shonor;

(3) a book or record of the drawee, payor bank, or
coll ecting bank that is kept in the usual course of business and that
shows di shonor, even if there is no evidence of who nade the entry.

(b) A protest is a certificate of dishonor nade by a United
States consul or vice consul, or a notary public or other person
authorized to adm ni ster oaths by the | aw of the place where di shonor
occurs. It may be nmade on information satisfactory to that person.
The protest nmust identify the instrument and certify either that

Statute text rendered on: 1/29/2016 - 172 -



BUSI NESS AND COMVERCE CODE

present nent has been made or, if not made, the reason why it was not
made, and that the instrunent has been di shonored by nonacceptance or
nonpaynent. The protest may also certify that notice of dishonor has
been given to sone or all parties.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.506. PROCESSI NG FEE BY HOLDER OF PAYMENT DEVI CE. (a)
For purposes of this section, "paynent device" neans any check, item
paper or electronic paynment, or other payment device used as a medi um
for payment.

(b) On return of a paynent device to the holder foll ow ng
di shonor of the paynent device by a payor, the holder, the holder's
assi gnee, agent, or representative, or any other person retained by
the hol der to seek collection of the face value of the dishonored
paynent device may charge the drawer or indorser a nmaxi mum processing
fee of $30.

(c) A person may not charge a processing fee to a drawer or
i ndorser under this section if the fee has been coll ected under
Article 102.007(e) or 102.0071, Code of Crim nal Procedure. |If a
processi ng fee has been coll ected under this section and the hol der
subsequently receives a fee collected under Article 102.007(e) or
102. 0071, Code of Crimnal Procedure, the holder shall imediately
refund the fee previously collected fromthe drawer or indorser.

(d) Notwi thstanding Subtitle B, Title 4, Finance Code, or any
other law, a contract made under Subtitle B, Title 4, Finance Code,
may provide that on return of a dishonored paynment device given in
paynent under the contract, the holder may charge the obligor under
the contract the processing fee authorized by this section, and the
fee may be added to the unpaid bal ance owed under the contract.

I nterest may not be charged on the fee during the termof the
contract.

(e) This section does not affect any right or renedy to which
t he hol der of a paynent device may be entitled under any rule,
witten contract, judicial decision, or other statute.

Added by Acts 2001, 77th Leg., ch. 1420, Sec. 2.001(a), eff. Sept. 1
2001; Anended by Acts 2003, 78th Leg., ch. 413, Sec. 1, eff. Sept.
1, 2003.

Amended by:
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Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 11, eff. Septenber
1, 2005.

Acts 2011, 82nd Leg., R S., Ch. 333 (H.B. 2793), Sec. 1, eff.
Sept enber 1, 2011.

Sec. 3.507. DELIVERY NOTI FI CATI ON FEE BY HOLDER OF CHECK OR
SIMLAR SIGHT ORDER  (a) On return of a check or simlar sight
order, as defined by Section 1.07, Penal Code, to the hol der
foll ow ng di shonor of the check or sight order by a payor and prior
to the check or sight order being referred for prosecution, the
hol der, the hol der's assignee, agent, or representative, or any other
person retained by the holder to seek collection of the dishonored
check or sight order may charge the drawer or indorser of the check
or sight order the cost of delivery notification by registered or
certified mail with return receipt requested under Section 31.06 or
Section 32.41, Penal Code, as applicable.

(b) A person may not charge a delivery notification fee to a
drawer or indorser under this section if the fee has been collected
under Article 102.007(g), Code of Crimnal Procedure. |If a delivery
notification fee has been collected under this section and the hol der
subsequently receives a fee collected under Article 102.007(g), Code
of Crimnal Procedure, the holder shall imrediately refund the fee
previously collected fromthe drawer or indorser.

(c) This section does not affect any right or renedy to which
the hol der of a check or simlar sight order nay be entitled under
any rule, witten contract, judicial decision, or other statute,

i ncl udi ng Section 3.506.

Added by Acts 2007, 80th Leg., RS., Ch. 976 (S.B. 548), Sec. 4, eff.
Septenber 1, 2007.
Amended by:

Acts 2013, 83rd Leg., RS., Ch. 128 (S.B. 821), Sec. 6, eff.
Septenber 1, 2013.

SUBCHAPTER F. DI SCHARGE AND PAYMENT
Sec. 3.601. D SCHARGE AND EFFECT OF DI SCHARGE. (a) The
obligation of a party to pay the instrunent is discharged as stated
in this chapter or by an act or agreenent with the party that would
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di scharge an obligation to pay noney under a sinple contract.

(b) Discharge of the obligation of a party is not effective
agai nst a person acquiring rights of a holder in due course of the
i nstrument wi thout notice of the discharge.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.602. PAYMENT. (a) Subject to Subsection (e), an
instrunment is paid to the extent paynent is nmade by or on behalf of a
party obliged to pay the instrunent, and to a person entitled to
enforce the instrunment.

(b) Subject to Subsection (e), a note is paid to the extent
paynent is nmade by or on behalf of a party obliged to pay the note to
a person that fornmerly was entitled to enforce the note only if at
the time of the paynent the party obliged to pay has not received
adequate notification that the note has been transferred and that
paynent is to be made to the transferee. A notification is adequate
only if it is signed by the transferor or the transferee, reasonably
identifies the transferred note, and provi des an address at which
paynents subsequently are to be made. Upon request, a transferee
shal | seasonably furnish reasonabl e proof that the note has been
transferred. Unless the transferee conplies with the request, a
paynent to the person that fornmerly was entitled to enforce the note
is effective for purposes of Subsection (c) even if the party obliged
to pay the note has received a notification under this subsection.

(c) Subject to Subsection (e), to the extent of a paynment under
Subsections (a) and (b), the obligation of the party obliged to pay
the instrunent is discharged even though paynment is nade with
know edge of a claimto the instrunment under Section 3.306 by anot her
per son.

(d) Subject to Subsection (e), a transferee, or any party that
has acquired rights in the instrument directly or indirectly froma
transferee, including any such party that has rights as a holder in
due course, is deened to have notice of any paynent that is nade
under Subsection (b) after the date that the note is transferred to
the transferee but before the party obliged to pay the note receives
adequate notification of the transfer.

(e) The obligation of a party to pay the instrument is not
di scharged under Subsections (a) through (d) if:
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(1) aclaimto the instrument under Section 3.306 is
enf orceabl e agai nst the party receiving paynent and:

(A) paynent is made with know edge by the payor that
paynment is prohibited by injunction or simlar process of a court of
conpetent jurisdiction; or

(B) in the case of an instrunent other than a cashier's
check, teller's check, or certified check, the party maki ng paynment
accepted, fromthe person having a claimto the instrunent, indemity
against loss resulting fromrefusal to pay the person entitled to
enforce the instrunent; or

(2) the person nmaking paynment knows that the instrunent is
a stolen instrunent and pays a person it knows is in w ongful
possessi on of the instrunment.

(f) As used in this section, "signed,” with respect to a record
that is not a witing, includes the attachnent to or | ogical
association with the record of an el ectronic synbol, sound, or
process with the present intent to adopt or accept the record.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 12, eff. Septenber
1, 2005.

Sec. 3.603. TENDER OF PAYMENT. (a) |If tender of paynent of an
obligation to pay an instrunent is made to a person entitled to
enforce the instrunment, the effect of tender is governed by
principles of |aw applicable to tender of paynment under a sinple
contract.

(b) If tender of paynment of an obligation to pay an instrunent
is made to a person entitled to enforce the instrunment and the tender
is refused, there is discharge, to the extent of the amount of the
tender, of the obligation of an indorser or acconmodation party
having a right of recourse with respect to the obligation to which
the tender rel ates.

(c) |If tender of paynent of an anpbunt due on an instrunent is
made to a person entitled to enforce the instrunent, the obligation
of the obligor to pay interest after the due date on the anpunt
tendered is discharged. |If presentnent is required with respect to
an instrunent and the obligor is able and ready to pay on the due

Statute text rendered on: 1/29/2016 - 176 -


http://www.legis.state.tx.us/tlodocs/79R/billtext/html/SB01563F.HTM

BUSI NESS AND COMVERCE CODE

date at every place of paynment stated in the instrunment, the obligor
is deenmed to have nade tender of paynent on the due date to the
person entitled to enforce the instrunent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Sec. 3.604. DI SCHARGE BY CANCELLATI ON OR RENUNCI ATION. (a) A
person entitled to enforce an instrunent, with or w thout
consi deration, may discharge the obligation of a party to pay the
i nstrunent :

(1) by an intentional voluntary act, such as surrender of
the instrunent to the party, destruction, nutilation, or cancellation
of the instrunment, cancellation or striking out of the party's
signature, or the addition of words to the instrument indicating
di scharge; or

(2) by agreeing not to sue or otherw se renouncing rights
agai nst the party by a signed record.

(b) Cancellation or striking out of an indorsenment pursuant to
Subsection (a) does not affect the status and rights of a party
derived fromthe indorsenent.

(c) In this section, "signed,"” with respect to a record that is
not a witing, includes the attachment to or |ogical association with
the record of an electronic synbol, sound, or process with the
present intent to adopt or accept the record.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 13, eff. Septenber
1, 2005.

Sec. 3.605. DI SCHARGE OF SECONDARY OBLIGORS. (a) |If a person
entitled to enforce an instrunent rel eases the obligation of a
princi pal obligor in whole or in part, and another party to the
instrument is a secondary obligor with respect to the obligation of
that principal obligor, the follow ng rules apply:

(1) Any obligations of the principal obligor to the
secondary obligor with respect to any previ ous paynment by the
secondary obligor are not affected. Unless the terns of the rel ease
preserve the secondary obligor's recourse, the principal obligor is
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di scharged, to the extent of the release, fromany other duties to
t he secondary obligor under this chapter

(2) Unless the ternms of the rel ease provide that the person
entitled to enforce the instrunent retains the right to enforce the
i nstrunment agai nst the secondary obligor, the secondary obligor is
di scharged to the sanme extent as the principal obligor from any
unperformed portion of its obligation on the instrunent. [If the
instrunment is a check and the obligation of the secondary obligor is
based on an indorsenent of the check, the secondary obligor is
di scharged without regard to the | anguage or circunstances of the
di scharge or other rel ease.

(3) |If the secondary obligor is not discharged under
Subdi vision (2), the secondary obligor is discharged to the extent of
t he value of the consideration for the release, and to the extent
that the rel ease woul d otherw se cause the secondary obligor a |oss.

(b) If a person entitled to enforce an instrunment grants a
principal obligor an extension of the tinme at which one or nore
paynents are due on the instrunent and another party to the
instrument is a secondary obligor with respect to the obligation of
that principal obligor, the follow ng rules apply:

(1) Any obligations of the principal obligor to the
secondary obligor with respect to any previ ous paynment by the
secondary obligor are not affected. Unless the terns of the
extensi on preserve the secondary obligor's recourse, the extension
correspondi ngly extends the tine for performance of any other duties
owed to the secondary obligor by the principal obligor under this
chapter.

(2) The secondary obligor is discharged to the extent that
t he extensi on woul d ot herw se cause the secondary obligor a |oss.

(3) To the extent that the secondary obligor is not
di scharged under Subdivision (2), the secondary obligor nmay perform
its obligations to a person entitled to enforce the instrunent as if
the tinme for paynment had not been extended or, unless the terns of
t he extension provide that the person entitled to enforce the
instrument retains the right to enforce the instrunment against the
secondary obligor as if the tinme for paynent had not been extended,
treat the tinme for performance of its obligations as having been
ext ended correspondi ngly.

(c) If a person entitled to enforce an instrunent agrees, with
or without consideration, to a nodification of the obligation of a
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princi pal obligor other than a conplete or partial release or an
extension of the due date and another party to the instrunment is a
secondary obligor with respect to the obligation of that principal
obligor, the follow ng rul es apply:

(1) Any obligations of the principal obligor to the
secondary obligor with respect to any previous paynent by the
secondary obligor are not affected. The nodification correspondi ngly
nodi fies any other duties owed to the secondary obligor by the
princi pal obligor under this chapter.

(2) The secondary obligor is discharged from any
unperformed portion of its obligation to the extent that the
nmodi ficati on woul d otherw se cause the secondary obligor a |oss.

(3) To the extent that the secondary obligor is not
di scharged under Subdivision (2), the secondary obligor may satisfy
its obligation on the instrunment as if the nodification had not
occurred, or treat its obligation on the instrunent as having been
nodi fi ed correspondi ngly.

(d) If the obligation of a principal obligor is secured by an
interest in collateral, another party to the instrunent is a
secondary obligor with respect to that obligation, and a person
entitled to enforce the instrunent inpairs the value of the interest
in collateral, the obligation of the secondary obligor is discharged
to the extent of the inpairnment. The value of an interest in
collateral is inpaired to the extent the value of the interest is
reduced to an anount |ess than the anmount of the recourse of the
secondary obligor, or the reduction in value of the interest causes
an increase in the amount by which the anount of the recourse exceeds
the value of the interest. For purposes of this subsection,
inmpairing the value of an interest in collateral includes failure to
obtain or maintain perfection or recordation of the interest in
collateral, release of collateral w thout substitution of collatera
of equal value or equival ent reduction of the underlying obligation,
failure to performa duty to preserve the value of collateral owed,
under Chapter 9 or other law, to a debtor or other person secondarily
liable, and failure to conply with applicable Iaw in disposing of or
otherwi se enforcing the interest in collateral.

(e) A secondary obligor is not discharged under Subsection
(a)(3), (b), (c), or (d) unless the person entitled to enforce the
i nstrunment knows that the person is a secondary obligor or has notice
under Section 3.419(c) that the instrunent was signed for
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acconmodat i on.

(f) A secondary obligor is not discharged under this section if
t he secondary obligor consents to the event or conduct that is the
basis of the discharge, or the instrument or a separate agreenent of
the party provides for waiver of discharge under this section
specifically or by general |anguage indicating that parties waive
def enses based on suretyship or inpairnent of collateral. Unless the
circunstances indicate otherw se, consent by the principal obligor to
an act that would lead to a discharge under this section constitutes
consent to that act by the secondary obligor if the secondary obligor
controls the principal obligor or deals with the person entitled to
enforce the instrument on behalf of the principal obligor.

(g) A release or extension preserves a secondary obligor's
recourse if the terms of the release or extension provide that:

(1) the person entitled to enforce the instrunment retains
the right to enforce the instrunment against the secondary obligor;
and

(2) the recourse of the secondary obligor continues as if
the rel ease or extension had not been granted.

(h) Except as otherw se provided in Subsection (i), a secondary
obl i gor asserting discharge under this section has the burden of
persuasi on both with respect to the occurrence of the acts alleged to
harm the secondary obligor and | oss or prejudice caused by those
act s.

(1) If the secondary obligor denonstrates prejudi ce caused by
an inpairnment of its recourse, and the circunstances of the case
indicate that the anobunt of |oss is not reasonably susceptibl e of
cal culation or requires proof of facts that are not ascertainable, it
is presuned that the act inpairing recourse caused a | oss or
i npai rment equal to the liability of the secondary obligor on the

instrument. In that event, the burden of persuasion as to any |esser
anount of the loss is on the person entitled to enforce the
i nstrumnent.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 1, eff. Jan. 1, 1996.

Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 14, eff. Septenber
1, 2005.

Acts 2007, 80th Leg., RS., Ch. 427 (S.B. 1541), Sec. 3, eff.
Septenber 1, 2007.
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CHAPTER 4. BANK DEPCSI TS AND COLLECTI ONS
SUBCHAPTER A. GENERAL PROVI SI ONS AND DEFI NI TI ONS
Sec. 4.101. SHORT TITLE. This chapter nmay be cited as Uniform
Comrer ci al Code--Bank Deposits and Col |l ecti ons.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.102. APPLICABILITY. (a) To the extent that itens
within this chapter are also within Chapters 3 and 8, they are
subj ect to those chapters. |If there is conflict, this chapter
governs Chapter 3, but Chapter 8 governs this chapter.

(b) The liability of a bank for action or non-action with
respect to an item handled by it for purposes of presentnent,
paynent, or collection is governed by the | aw of the place where the
bank is located. |In the case of action or non-action by or at a
branch or separate office of a bank, its liability is governed by the
| aw of the place where the branch or separate office is |ocated.

(c) Notwi thstanding Section 1.301, the laws of this state
govern a deposit contract between a bank and a consuner account
hol der if the branch or separate office of the bank that accepts the
deposit contract is located in this state. For purposes of this
subsection, "consunmer account hol der" neans a natural person who
hol ds a deposit account primarily for personal, famly, or househol d
pur poses but does not include a natural person who holds an account
for another in a professional capacity.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996;
Acts 1999, 76th Leg., ch. 344, Sec. 5.001, eff. Sept. 1, 1999; Acts
2003, 78th Leg., ch. 542, Sec. 11, eff. Sept. 1, 2003.

Sec. 4.103. VAR ATI ON BY AGREEMENT; NMEASURE OF DAMAGES;
ACTI ON CONSTI TUTI NG ORDI NARY CARE. (a) The effect of the provisions
of this chapter nay be varied by agreenent, but the parties to the
agreenment cannot disclaima bank's responsibility for its lack of
good faith or failure to exercise ordinary care or limt the neasure
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of danages for the lack or failure. However, the parties may
determ ne by agreenent the standards by which the bank's
responsibility is to be nmeasured if those standards are not
mani f est |y unreasonabl e.

(b) Federal Reserve regul ations and operating circulars,
cl earing-house rules, and the |like have the effect of agreenents
under Subsection (a), whether or not specifically assented to by al
parties interested in itenms handl ed.

(c) Action or non-action approved by this chapter or pursuant
to Federal Reserve regulations or operating circulars is the exercise
of ordinary care and, in the absence of special instructions, action
or non-action consistent with clearing-house rules and the |ike or
with a general banking usage not disapproved by this chapter, is
prima facie the exercise of ordinary care.

(d) The specification or approval of certain procedures by this
chapter is not disapproval of other procedures that may be reasonabl e
under the circunstances.

(e) The nmeasure of danmages for failure to exercise ordinary
care in handling an itemis the amobunt of the itemreduced by an
amount that could not have been realized by the exercise of ordinary
care. |If there is also bad faith, it includes any ot her damages the
party suffered as a proxi mate consequence.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.104. DEFINITIONS AND | NDEX OF DEFINITIONS. (a) In this
chapter, unless the context otherw se requires:

(1) "Account"™ means any deposit or credit account with a
bank, including a demand, tine, savings, passbook, share draft, or
I i ke account, other than an account evidenced by a certificate of
deposi t.

(2) "Afternoon"” neans the period of a day between noon and
m dni ght .

(3) "Banking day" neans the part of a day on which a bank
is open to the public for carrying on substantially all of its
banki ng functions.

(4) "dearing house" neans an associ ati on of banks or other
payors regularly clearing itens.
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(5) "Custoner" neans a person having an account with a bank
or for whom a bank has agreed to collect itens, including a bank that
mai nt ai ns an account at anot her bank.

(6) "Docunentary draft"” neans a draft to be presented for
acceptance or paynment if specified docunents, certificated securities
(Section 8.102) or instructions for uncertificated securities
(Section 8.102), or other certificates, statenments, or the like are
to be received by the drawee or other payor before acceptance or
paynment of the draft.

(7) "Draft" means a draft as defined in Section 3.104 or an
item other than an instrunent, that is an order

(8) "Drawee" nmeans a person ordered in a draft to nmake
payment .

(9) "ltenmt nmeans an instrunent or a prom se or order to pay
noney handl ed by a bank for collection or paynent. The term does not
i nclude a paynment order governed by Chapter 4A or a credit or debit
card slip.

(10) "M dnight deadline” with respect to a bank is m dni ght
on its next banking day follow ng the banking day on which it
receives the relevant itemor notice or fromwhich the tinme for
taki ng action commences to run, whichever is |ater.

(11) "Settle" means to pay in cash, by clearing-house
settlenment, in a charge or credit or by remttance, or otherw se as
agreed. A settlenent nay be either provisional or final.

(12) "Suspends paynents" with respect to a bank neans t hat
it has been closed by order of the supervisory authorities, that a
public officer has been appointed to take it over, or that it ceases
or refuses to nake paynents in the ordinary course of business.

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

"Agreenent for electronic

present nent " Section 4.110.
"Col | ecti ng bank" Section 4.105.
"Depositary bank" Section 4. 105.
"I nternmedi ary bank" Section 4.105.
"Payor bank" Section 4.105.
"Presenting bank" Section 4. 105.
"Presentnent notice" Section 4.110.
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(c) The followi ng definitions in other

chapter:

"Accept ance"
"Alteration”
"Cashi er's check"
"Certificate of deposit”
"Certified check"
" Check"
"Control"

" Hol der

in due course"

"I nstrument”

"Notice of dishonor"
"Order"
"Ordinary care"

"Person entitled to
enf or ce"

"Present nent"”
"Prom se"
"Prove"
"Record"
"Renotely-created itent
"Teller's check"

"Unaut hori zed signature”

(d) In addition, Chapter 1 contains general

Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti
Secti

Secti
Secti
Secti
Secti
Secti
Secti
Secti

on
on
on
on
on
on
on
on
on
on
on
on
on

on
on
on
on
on
on
on

chapters apply to this

4009.
407.
104.
104.
4009.
104.
106.
302.
104.
503.
103.
103.
301.

WwWowowowwNwWwwwwow

501.
103.
103.
201.
103.
104.
403.

WwwkEwowow

definitions and

principles of construction and interpretation applicable throughout

this chapter.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec.
Amended by Acts 1995, 74th Leg., ch. 921,
Acts 1995, 74th Leg., ch. 962, Sec.
2003, 78th Leg., ch.

Amended by:

542, Sec. 12,

eff.

1, eff.

Sept. 1, 1967.

Sec. 4, eff. Jan. 1, 1996;

18, eff.

Sept .

Sept. 1, 1995; Acts
1, 200S3.

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec.

1, 2005.

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec.
Sept enber 1, 2005.

15, eff. Septenber

16, eff.

Sec. 4.105. "BANK"; "DEPGSI TARY BANK": "I NTERMEDI ARY BANK";
" COLLECTI NG BANK" : "PAYOR BANK": " PRESENTI NG BANK". In this
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chapter:

(1) "Bank" means a person engaged in the business of
banki ng, including a savings bank, savings and | oan associ ati on,
credit union, or trust conpany.

(2) "Depositary bank" neans the first bank to take an item
even though it is also the payor bank, unless the itemis presented
for imedi ate paynent over the counter.

(3) "Payor bank" neans a bank that is the drawee of a
draft.

(4) "Internmediary bank" neans a bank to which an itemis
transferred in course of collection except the depositary or payor
bank.

(5) "Collecting bank" neans a bank handling an item for
col l ecti on except the payor bank.

(6) "Presenting bank"™ nmeans a bank presenting an item
except a payor bank.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.106. PAYABLE THROUGH OR PAYABLE AT BANK; COLLECTI NG
BANK. (a) |If anitemstates that it is "payable through"” a bank
identified in the item the item

(1) designates the bank as a collecting bank and does not
by itself authorize the bank to pay the item and

(2) may be presented for paynent only by or through the
bank.

(b) If an itemstates that it is "payable at" a bank identified
inthe item the itemis equivalent to a draft drawn on the bank.

(c) If a draft names a nonbank drawee and it is unclear whether
a bank named in the draft is a co-drawee or a collecting bank, the
bank is a collecting bank.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.107. SEPARATE OFFICE OF A BANK. A branch or separate
office of a bank is a separate bank for the purpose of conputing the
time within which and determning the place at or to which action may
be taken or notices or orders nust be given under this chapter and
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under Chapter 3.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.106 and anended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.108. TIME OF RECEIPT OF I TEMS. (a) For the purpose of
allowing time to process itens, prove bal ances, and make the
necessary entries on its books to determne its position for the day,
a bank may fix an afternoon hour of two P.M or later as a cutoff
hour for the handling of noney and itens and the making of entries on
its books.

(b) An itemor deposit of noney received on any day after a
cutoff hour so fixed or after the close of the banking day may be
treated as being received at the opening of the next banking day.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.107 and anended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.109. DELAYS. (a) Unless otherw se instructed, a
collecting bank in a good faith effort to secure paynent of a
specific itemdrawn on a payor other than a bank, and with or w thout
t he approval of any person involved, may waive, nodify, or extend
time limts inposed or permtted by this title for a period not
exceedi ng two additional banking days w thout discharge of drawers or
indorsers or liability to its transferor or a prior party.

(b) Delay by a collecting bank or payor bank beyond tine limts
prescribed or permtted by this title or by instructions is excused
if:

(1) the delay is caused by interruption of conmunication or
conputer facilities, suspension of paynments by another bank, war,
enmergency conditions, failure of equipnent, or other circunstances
beyond the control of the bank; and

(2) the bank exercises such diligence as the circunstances
require.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.108 and anended by Acts 1995, 74th Leg., ch.
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921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.110. ELECTRONI C PRESENTMENT. (a) "Agreenent for
el ectronic presentnent” means an agreenent, clearing-house rule, or
Federal Reserve regul ation or operating circular providing that
presentnent of an item may be made by transm ssion of an i mage of an
itemor information describing the item ("presentnent notice") rather
than delivery of the itemitself. The agreenent may provide for
procedures governing retention, presentnent, paynent, dishonor, and
other matters concerning itenms subject to the agreenent.

(b) Presentnent of an item under an agreenent for presentnent
is made when the presentnment notice is received.

(c) |If presentnment is made by presentnent notice, a reference
to "item or "check"” in this chapter neans the presentnent notice
unl ess the context otherw se indicates.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.111. STATUTE OF LIMTATIONS. An action to enforce an
obligation, duty, or right arising under this chapter nust be
commenced within three years after the cause of action accrues.

Added by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.112. PAYMENT OF CHECK AT PAR. (a) Except as otherw se
provi ded by Chapter 3 or this chapter, a payor bank shall pay a check
drawn on it against an account with a sufficient bal ance at par
wi thout regard to whether the payee holds an account at the bank.

(b) This section does not prohibit a bank fromrequiring
commercially reasonabl e verification of the payee's identity before
settlenment of the check.

(c) In addition to any renedy provided by |aw, the banking
commi ssioner, in coordination with the Finance Conm ssion of Texas,
shal | ensure that payor banks conply with the requirenments of this
section.

Added by Acts 2001, 77th Leg., ch. 699, Sec. 20, eff. Sept. 1, 2001.
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SUBCHAPTER B. COLLECTION OF | TEMS: DEPGSI TARY AND COLLECTI NG BANKS

Sec. 4.201. STATUS OF COLLECTI NG BANK AS AGENT AND PROVI SI ONAL
STATUS OF CREDI TS; APPLI CABI LITY OF CHAPTER;, | TEM | NDORSED " PAY ANY
BANK". (a) Unless a contrary intent clearly appears and before the
time that a settlenment given by a collecting bank for an itemis or
beconmes final, the bank, with respect to the item is an agent or
sub-agent of the owner of the itemand any settlenent given for the
itemis provisional. This provision applies regardless of the form
of indorsenent or |ack of indorsenent and even though credit given
for the itemis subject to inmediate withdrawal as of right or is in
fact withdrawn; but the continuance of ownership of an itemby its
owner and any rights of the owner to proceeds of the item are subject
to rights of a collecting bank, such as those resulting from
out st andi ng advances on the itemand rights of recoupnent or setoff.
If an itemis handled by banks for purposes of presentnent, paynent,
collection, or return, the relevant provisions of this chapter apply
even though action of the parties clearly establishes that a
particul ar bank has purchased the itemand is the owner of it.

(b) After an item has been indorsed with the words "pay any
bank” or the like, only a bank may acquire the rights of a hol der
until the item has been:

(1) returned to the customer initiating collection; or
(2) specially indorsed by a bank to a person who is not a
bank.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.202. RESPONSIBILITY FOR COLLECTI ON OR RETURN;, WHEN
ACTI ON TIMELY. (a) A collecting bank nust exercise ordinary care
in:

(1) presenting an itemor sending it for presentnent;

(2) sending notice of dishonor or non-paynent or returning
an itemother than a docunentary draft to the bank's transferor after
| earning that the item has not been paid or accepted, as the case may
be;

(3) settling for an item when the bank receives final
settlenent; and

(4) notifying its transferor of any loss or delay in
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transit within a reasonable tine after discovery thereof.

(b) A collecting bank exercises ordinary care under Subsection
(a) by taking proper action before its m dni ght deadline follow ng
receipt of an item notice, or settlenment. Taking proper action
within a reasonably longer tinme may constitute the exercise of
ordinary care, but the bank has the burden of establishing
timeliness.

(c) Subject to Subsection (a)(1l), a bank is not liable for the
i nsol vency, neglect, msconduct, m stake, or default of another bank
or person or for loss or destruction of an itemin the possession of
others or in transit.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.203. EFFECT OF I NSTRUCTI ONS. Subject to Chapter 3
concerni ng conversion of instrunments (Section 3.420) and restrictive
i ndorsenents (Section 3.206), only a collecting bank's transferor can
give instructions that affect the bank or constitute notice to it,
and a collecting bank is not liable to prior parties for any action
taken pursuant to the instructions or in accordance wth any
agreenent with its transferor.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.204. NMETHODS OF SENDI NG AND PRESENTI NG~ SENDI NG
DI RECTLY TO PAYOR BANK. (a) A collecting bank shall send itenms by a
reasonably pronpt nethod, taking into consideration rel evant
instructions, the nature of the item the nunber of those itens on
hand, the cost of collection involved, and the nethod generally used
by it or others to present those itens.
(b) A collecting bank may send:
(1) an itemdirectly to the payor bank;
(2) an itemto a non-bank payor if authorized by its
transferor; and
(3) an itemother than a docunentary draft to a non-bank
payor, if authorized by Federal Reserve regul ation or operating
circular, clearing-house rule, or the like.
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(c) Presentnment may be nmade by a presenting bank at a place
where the payor bank or other payor has requested that presentnent be
made.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amrended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.205. DEPGCSI TORY BANK HOLDER OF UNINDORSED I TEM |If a
custoner delivers an itemto a depositary bank for collection, the
deposi tary bank:

(1) Dbecones a holder of the itemat the tinme it receives
the itemfor collection if the custonmer at the tinme of delivery was a
hol der of the item whether or not the customer indorses the item
and, if the bank satisfies the other requirenents of Section 3.302,
the bank is a holder in due course; and

(2) warrants to collecting banks, the payor bank or other
payor, and the drawer that the amount of the itemwas paid to the
custoner or deposited to the custoner's account.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.206. TRANSFER BETWEEN BANKS. Any agreed nethod t hat
identifies the transferor bank is sufficient for the itenis further
transfer to anot her bank.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.207. TRANSFER WARRANTIES. (a) A custoner or collecting
bank that transfers an item and receives a settlenent or other
consideration warrants to the transferee and to any subsequent
col | ecting bank that:

(1) the warrantor is a person entitled to enforce the item
(2) all signatures on the itemare authentic and
aut hori zed;
(3) the item has not been altered;
(4) the itemis not subject to a defense or claimin
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recouprment (Section 3.305(a)) of any party that can be asserted
agai nst the warrantor;

(5) the warrantor has no know edge of any insol vency
proceedi ng commenced with respect to the maker or acceptor or, in the
case of an unaccepted draft, the drawer; and

(6) with respect to a renotely-created item that the
person on whose account the itemis drawn authorized the issuance of
the itemin the anount for which the itemis drawn.

(b) If an itemis dishonored, a custonmer or collecting bank
transferring the itemand receiving settlenment or other consideration
is obliged to pay the anpbunt due on the item (i) according to the
terms of the itemat the tine it was transferred, or (ii) if the
transfer was of an inconplete item according to its terns when
conpleted as stated in Sections 3.115 and 3.407. The obligation of a
transferor is owed to the transferee and to any subsequent coll ecting
bank that takes the itemin good faith. A transferor cannot disclaim
its obligation under this subsection by an indorsenment stating that
it 1s made "wi thout recourse” or otherwise disclaimng liability.

(c) A person to whomthe warranties under Subsection (a) are
made and who took the itemin good faith may recover fromthe
warrant or as danmages for breach of warranty an anount equal to the
| oss suffered as a result of the breach, but not nore than the anmount
of the item plus expenses and | oss of interest incurred as a result
of the breach

(d) The warranties stated in Subsection (a) cannot be
disclaimed with respect to checks. Unless notice of a claimfor
breach of warranty is given to the warrantor within 30 days after the
cl ai mant has reason to know of the breach and the identity of the
warrantor, the warrantor is discharged to the extent of any |oss
caused by the delay in giving notice of the claim

(e) A cause of action for breach of warranty under this section
accrues when the claimant has reason to know of the breach

(f) If the warranty under Subsection (a)(6) is not given by a
transferor or collecting bank under applicable conflict of |aw rules,
the warranty is not given to that transferor when that transferor is
a transferee or to any prior collecting bank of that transferee.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 5, eff. Sept. 1, 1997.
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Amended by:
Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 16, eff. Septenber
1, 2005.

Sec. 4.208. PRESENTMENT WARRANTIES. (a) |[|f an unaccepted
draft is presented to the drawee for paynent or acceptance and the
drawee pays or accepts the draft, (i) the person obtaining paynent or
acceptance, at the tinme of presentnent, and (ii) a previous
transferor of the draft, at the tine of transfer, warrant to the
drawee that pays or accepts the draft in good faith that:

(1) the warrantor is, or was, at the tine the warrantor
transferred the draft, a person entitled to enforce the draft or
authorized to obtain paynent or acceptance of the draft on behal f of
a person entitled to enforce the draft;

(2) the draft has not been altered;

(3) the warrantor has no know edge that the signature of
the purported drawer of the draft is unauthorized; and

(4) wth respect to any renotely-created item that the
person on whose account the itemis drawn authorized the issuance of
the itemin the anount for which the itemis drawn.

(b) A drawee naki ng paynent nmay recover from a warrantor
damages for breach of warranty equal to the anount paid by the drawee
| ess the amount the drawee received or is entitled to receive from
t he drawer because of the paynment. 1In addition, the drawee is
entitled to conpensation for expenses and | oss of interest resulting
fromthe breach. The right of the drawee to recover damages under
this subsection is not affected by any failure of the drawee to

exercise ordinary care in making paynent. |If the drawee accepts the
draft, breach of warranty is a defense to the obligation of the
acceptor. |If the acceptor namkes paynent with respect to the draft,

the acceptor is entitled to recover froma warrantor for breach of
warranty the amounts stated in this subsection

(c) If a drawee asserts a claimfor breach of warranty under
Subsection (a) based on an unauthorized indorsenent of the draft or
an alteration of the draft, the warrantor nmay defend by proving that
t he indorsement is effective under Section 3.404 or 3.405 or the
drawer is precluded under Section 3.406 or 4.406 from asserting
agai nst the drawee the unauthorized i ndorsenent or alteration.

(d) If (i) a dishonored draft is presented for paynent to the
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drawer or an indorser, or (ii) any other itemis presented for
paynent to a party obliged to pay the item and the itemis paid, the
person obtaining paynment and a prior transferor of the item warrant
to the person meking paynent in good faith that the warrantor is, or
was, at the tinme the warrantor transferred the item a person
entitled to enforce the itemor authorized to obtain paynent on
behal f of a person entitled to enforce the item The person making
paynment may recover fromany warrantor for breach of warranty an
anount equal to the anount paid plus expenses and | oss of interest
resulting fromthe breach

(e) The warranties stated in Subsections (a) and (d) cannot be
disclainmed with respect to checks. Unless notice of a claimfor
breach of warranty is given to the warrantor within 30 days after the
cl ai mant has reason to know of the breach and the identity of the
warrantor, the warrantor is discharged to the extent of any | oss
caused by the delay in giving notice of the claim

(f) A cause of action for breach of warranty under this section
accrues when the claimant has reason to know of the breach.

(g If as to a particular item (1) a transferee (including a
col | ecting bank) asserts a claimfor breach of the warranty under
Subsection (a)(4), but (2) under applicable |aw (including the
appl i cabl e choi ce-of -1 aw principles) that transferee woul d not nake a
warranty substantially simlar to the warranty in Subsection (a)(4)
if such transferee were a transferor, then that transferee woul d not
receive the warranty in Subsection (a)(4) fromany transferor.

Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996;
Acts 1997, 75th Leg., ch. 131, Sec. 6, eff. Sept. 1, 1997.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 17, eff. Septenber
1, 2005.

Sec. 4.209. ENCODI NG AND RETENTI ON WARRANTI ES. (a) A person
who encodes information on or with respect to an itemafter issue
warrants to any subsequent collecting bank and to the payor bank or

ot her payor that the information is correctly encoded. |If the
custoner of a depositary bank encodes, that bank al so makes the
warranty.

(b) A person who undertakes to retain an item pursuant to an
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agreenent for electronic presentnent warrants to any subsequent
col l ecting bank and to the payor bank or other payor that retention
and presentnent of the itemconply with the agreenent. |If a custoner
of a depositary bank undertakes to retain an item that bank al so
makes this warranty.

(c) A person to whomwarranties are nmade under this section and
who took the itemin good faith may recover fromthe warrantor as
damages for breach of warranty an anmount equal to the |oss suffered
as a result of the breach, plus expenses and | oss of interest
incurred as a result of the breach.

Amrended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.210. SECURITY | NTEREST OF COLLECTI NG BANK I N | TEMS,
ACCOVPANYI NG DOCUMENTS AND PROCEEDS. (a) A collecting bank has a
security interest in an itemand any acconpanyi hg docunents or the
proceeds of either:

(1) in case of an item deposited in an account, to the
extent to which credit given for the item has been w thdrawn or
appl i ed;

(2) in case of an itemfor which it has given credit
avai l able for withdrawal as of right, to the extent of the credit
gi ven, whether or not the credit is drawn upon or there is a right of
char ge- back; or

(3) if it nmakes an advance on or against the item

(b) If credit given for several itens received at one tinme or
pursuant to a single agreenment is withdrawn or applied in part, the
security interest remains upon all the itens, any acconpanyi ng
docunents, or the proceeds of either. For the purpose of this
section, credits first given are first w thdrawn.

(c) Receipt by a collecting bank of a final settlenent for an
itemis a realization on its security interest in the item
acconpanyi ng docunents, and proceeds. So |long as the bank does not
receive final settlenent for the itemor give up possession of the
item or possession or control of the acconpanying docunents for
pur poses ot her than collection, the security interest continues to
that extent and is subject to Chapter 9, but:

(1) no security agreenent is necessary to nake the security
i nterest enforceable (Section 9.203(b)(3)(A));
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(2) no filing is required to perfect the security interest;
and

(3) the security interest has priority over conflicting
perfected security interests in the item acconpanying docunents, or
pr oceeds.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.208 and anmended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996; Acts 1999, 76th Leg., ch. 414, Sec.
2.23, eff. July 1, 2001
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 17, eff.
Septenber 1, 2005.

Sec. 4.211. WHEN BANK G VES VALUE FOR PURPOSES OF HOLDER | N DUE
COURSE. For purposes of determning its status as a holder in due
course, a bank has given value to the extent it has a security
interest in an item if the bank otherw se conplies with the
requi renents of Section 3.302 on what constitutes a holder in due
cour se.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.209 and anmended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.212. PRESENTMENT BY NOTI CE OF | TEM NOT PAYABLE BY,
THROUGH OR AT A BANK; LIABILITY OF DRAVER OR I NDORSER. (a) Unl ess
ot herwi se instructed, a collecting bank may present an item not
payabl e by, through, or at a bank by sending to the party to accept
or pay a record providing notice that the bank holds the itemfor
acceptance or paynment. The notice nust be sent intime to be
received on or before the day when presentnent is due, and the bank
must neet any requirenment of the party to accept or pay under Section
3.501 by the close of the bank's next banking day after it knows of
t he requirenent.

(b) If presentnent is nmade by notice and paynent, acceptance,
or request for conpliance with a requirenment under Section 3.501 is
not received by the close of business on the day after maturity or,
in the case of demand itens, by the close of business on the third
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banki ng day after notice was sent, the presenting bank may treat the
item as di shonored and charge any drawer or indorser by sending it
notice of the facts.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.210 and anended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 18, eff. Septenber
1, 2005.

Sec. 4.213. MEDI UM AND TI ME OF SETTLEMENT BY BANK. (a) Wth
respect to settlenment by a bank, the mediumand tinme of settlenent
may be prescribed by Federal Reserve regulations or circulars,
cl earing-house rules, and the like or by agreenent. |In the absence
of such a prescription

(1) the nediumof settlenent is cash or credit to an
account in a Federal Reserve bank of or specified by the person to
receive settlenent; and

(2) the tine of settlenent is:

(A) with respect to tender of settlenment by cash, a
cashier's check, or a teller's check, when the cash or check is sent
or delivered;

(B) wth respect to tender of settlenment by credit to
an account in a Federal Reserve bank, when the credit is made;

(C© wth respect to tender of settlenment by a credit or
debit to an account in a bank, when the credit or debit is made or,
in the case of tender of settlenent by authority to charge an
account, when the authority is sent or delivered; or

(D) with respect to tender of settlenent by a funds
transfer, when paynent is nmade pursuant to Section 4A 406(a) to the
person receiving settlenent.

(b) If the tender of settlenent is not by a medium authori zed
by Subsection (a) or the tine of settlenment is not fixed by
Subsection (a), a settlenent does not occur until the tender of
settlenment is accepted by the person receiving settlenent.

(c) |If settlenent for an itemis made by cashier's check or
teller's check and the person receiving settlenent, before its
m dni ght deadl i ne:
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(1) presents or forwards the check for collection,
settlenent is final when the check is finally paid; or

(2) fails to present or forward the check for collection,
settlenment is final at the m dnight deadline of the person receiving
settl enment.

(d) If settlenent for an itemis made by giving authority to
charge the account of the bank giving settlenment in the bank
receiving settlenent, settlenment is final when the charge is nmade by
the bank receiving settlenent if there are funds available in the
account for the anmount of the item

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1983, 68th Leg., p. 1531, ch. 290, Sec. 4, eff. Aug.
29, 1983. Renunbered from Sec. 4.211 and anended by Acts 1995, 74th
Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.214. RIGHT OF CHARGE-BACK OR REFUND; LIABILITY OF
COLLECTI NG BANK; RETURN OF ITEM (a) |If a collecting bank has made
provi sional settlenent with its custonmer for an itemand fails by
reason of dishonor, suspension of paynents by a bank, or otherw se to
receive settlenent for the itemthat is or becones final, the bank
may revoke the settlenment given by it, charge back the amount of any
credit given for the itemto its custoner's account, or obtain refund
fromits customer, whether or not it is able to return the item if
by its mdnight deadline or within a | onger reasonable tinme after it
learns the facts it returns the itemor sends notification of the
facts. If the return or notice is del ayed beyond the bank's m dni ght
deadline or a |onger reasonable tine after it learns the facts, the
bank may revoke the settlenment, charge back the credit, or obtain
refund fromits custoners, but it is liable for any |loss resulting
fromthe delay. These rights to revoke, charge-back, and obtain
refund termnate if and when a settlenment for the itemreceived by
the bank is or becones final

(b) A collecting bank returns an itemwhen it is sent or
delivered to the bank's customer or transferor or pursuant to its
i nstructions.

(c) A depositary bank that is also the payor may charge-back
t he ambunt of an itemto its custoner's account or obtain refund in
accordance wth the section governing return of an itemreceived by a
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payor bank for credit on its books (Section 4.301).
(d) The right to charge-back is not affected by:
(1) previous use of a credit given for the item or
(2) failure by any bank to exercise ordinary care with
respect to the item but a bank so failing remains |iable.
(e) A failure to charge-back or claimrefund does not affect
ot her rights of the bank against the customer or any other party.
(f) If credit is given in dollars as the equival ent of the
value of an item payable in foreign noney, the dollar anmount of any
char ge- back or refund must be cal cul ated on the basis of the bank-
of fered spot rate for the foreign noney prevailing on the day when
the person entitled to the charge-back or refund learns that it wll
not receive paynent in ordinary course.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.212 and anended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.215. FINAL PAYMENT OF | TEM BY PAYOR BANK; WHEN
PROVI SI ONAL DEBI TS AND CREDI TS BECOVE FI NAL; VWHEN CERTAIN CREDI TS
BECOVE AVAI LABLE FOR WTHDRAWAL. (a) An itemis finally paid by a
payor bank when the bank has first done any of the follow ng:

(1) paidthe itemin cash

(2) settled for the itemw thout having a right to revoke
the settlenent under statute, clearing-house rule, or agreenent; or

(3) nade a provisional settlenent for the itemand failed
to revoke the settlenent in the tinme and nmanner permtted by statute,
cl earing-house rule, or agreenent.

(b) If provisional settlenment for an item does not becone
final, the itemis not finally paid.

(c) If provisional settlenment for an item between the
presenting and payor banks is nmade through a clearing house or by
debits or credits in an account between them then to the extent that
provi sional debits or credits for the itemare entered in accounts
bet ween the presenting and payor banks or between the presenting and
successive prior collecting banks seriatim they becone final upon
final paynment of the item by the payor bank.

(d) If a collecting bank receives a settlenent for an itemthat
is or becones final, the bank is accountable to its customer for the
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anount of the item and any provisional credit given for the itemin
an account with its custoner becones final
(e) Subject to (i) applicable law stating a tinme for
avai lability of funds, and (ii) any right of the bank to apply the
credit to an obligation of the custoner, credit given by a bank for
an itemin a custonmer's account becones avail able for w thdrawal as
of right if the bank:
(1) has received a provisional settlenent for the item--
when the settl enent becones final and the bank has had a reasonabl e
time to receive return of the itemand the item has not been received
within that time; or
(2) is both the depositary bank and the payor bank, and the
itemis finally paid,--at the opening of the bank's second banki ng
day follow ng receipt of the item
(f) Subject to applicable law stating a tinme for availability
of funds and any right of a bank to apply a deposit to an obligation
of the depositor, a deposit of noney becones avail able for w thdrawal
as of right at the opening of the bank's next banking day after
recei pt of the deposit.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1985, 69th Leg., ch. 621, Sec. 1, eff. June 14, 1985.
Renunbered from Sec. 4.213 and anended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.216. |INSOLVENCY AND PREFERENCE. (a) |If an itemis in
or cones into the possession of a payor or collecting bank that
suspends paynent and the item has not been finally paid, the item
nmust be returned by the receiver, trustee, or agent in charge of the
cl osed bank to the presenting bank or the cl osed bank's custoner.

(b) If a payor bank finally pays an item and suspends paynents
wi thout making a settlenment for the itemwth its custoner or the
presenting bank, which settlenment is or becones final, the owner of
the itemhas a preferred cl ai magainst the payor bank.

(c) |If a payor bank gives or a collecting bank gives or
receives a provisional settlenent for an item and thereafter suspends
paynents, the suspension does not prevent or interfere with the
settlenment's becomng final if the finality occurs automatically upon
the | apse of certain time or the happening of certain events.
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(d) If a collecting bank receives from subsequent parties
settlement for an item which settlenent is or becones final, and the
bank suspends paynents wi thout nmaking a settlenent for the itemwth
its custoner, which settlenment is or beconmes final, the owner of the
itemhas a preferred clai magainst the collecting bank.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Renunbered from Sec. 4.214 and anmended by Acts 1995, 74th Leg., ch.
921, Sec. 4, eff. Jan. 1, 1996.

SUBCHAPTER C. CCOLLECTI ON OF | TEMS: PAYOR BANKS

Sec. 4.301. DEFERRED POSTI NG RECOVERY OF PAYMENT BY RETURN OF
| TEM5; TIME OF DI SHONOR;, RETURN OF | TEMS BY PAYOR BANK. (a) |If a
payor bank settles for a demand item other than a docunentary draft
presented otherw se than for i medi ate paynent over the counter
before m dni ght of the banking day of receipt, the payor bank may
revoke the settlement and recover the settlenent if, before it has
made final paynent and before its m dni ght deadline, it:

(1) returns the item

(2) returns an inmage of the item if the party to which the
return is made has entered into an agreenent to accept an inmage as a
return of the item and the inage is returned in accordance with that
agreenent; or

(3) sends a record providing notice of dishonor or
nonpaynment if the itemis unavailable for return.

(b) If a demand itemis received by a payor bank for credit on
its books, it may return the itemor send notice of dishonor and may
revoke any credit given or recover the anount thereof wthdrawn by
its custoner, if it acts within the tine limt and in the manner
specified in Subsection (a).

(c) Unless previous notice of dishonor has been sent, an item
i s dishonored at the tine when for purposes of dishonor it is
returned or notice sent in accordance with this section.

(d) An itemis returned:

(1) as to an item presented through a clearing house, when
it is delivered to the presenting or last collecting bank or to the
cl earing house or is sent or delivered in accordance with clearing-
house rules; or

(2) in all other cases, when it is sent or delivered to the
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bank's custonmer or transferor or pursuant to instructions.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 19, eff. Septenber
1, 2005.

Sec. 4.302. PAYOR BANK' S RESPONSI BI LI TY FOR LATE RETURN OF
ITEM (a) If an itemis presented to and received by a payor bank
t he bank is accountable for the ampbunt of:

(1) a demand item other than a docunentary draft, whether
properly payable or not, if the bank, in any case in which it is not
al so the depositary bank, retains the item beyond m dni ght of the
banki ng day of receipt without settling for it or, whether or not it
is also the depositary bank, does not pay or return the itemor send
noti ce of dishonor until after its mdnight deadline; or

(2) any other properly payable itemunless, within the tine
al l oned for acceptance or paynment of that item the bank either
accepts or pays the itemor returns it and acconpanyi ng docunents.

(b) The liability of a payor bank to pay an item pursuant to
Subsection (a) is subject to defenses based on breach of a
presentnent warranty (Section 4.208) or proof that the person seeking
enforcement of the liability presented or transferred the itemfor
t he purpose of defrauding the payor bank.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.303. WHEN | TEMS SUBJECT TO NOTI CE, STOP- PAYMENT ORDER
LEGAL PROCESS, OR SETOFF; ORDER IN WHI CH | TEMS MAY BE CHARGED OR
CERTIFIED. (a) Any know edge, notice, or stop-paynent order
recei ved by, |egal process served upon, or setoff exercised by a
payor bank comes too late to term nate, suspend, or nodify the bank's
right or duty to pay an itemor to charge its custoner's account for
the itemif the know edge, notice, stop-paynent order, or |egal
process is received or served and a reasonable tine for the bank to
act thereon expires or the setoff is exercised after the earliest of
the foll ow ng:
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(1) the bank accepts or certifies the item

(2) the bank pays the itemin cash;

(3) the bank settles for the itemw thout having a right to
revoke the settlenment under statute, clearing-house rule, or
agr eenent ;

(4) the bank becones accountable for the anbunt of the item
under Section 4.302 dealing with the payor bank's responsibility for
|ate return of itenms; or

(5 with respect to checks, a cutoff hour not earlier than
one hour after the opening of the next banking day after the banking
day on which the bank received the check and not |ater than the close
of that next banking day or, if no cutoff hour is fixed, the close of
t he next banking day after the banking day on which the bank received
t he check.

(b) Subject to Subsection (a), itenms may be accepted, paid,
certified, or charged to the indicated account of a bank's custoner
in any order and before or after the bank's regul ar banking hours. A
bank is under no obligation to determne the tine of day an itemis
received and without liability nmay withhold the anount thereof
pending a determ nation of the effect, consequence or priority of any
know edge, notice, stop-paynent order, or |egal process concerning
t he sane, or interplead such anbunt and the cl ai mants thereto.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1985, 69th Leg., ch. 621, Sec. 2, eff. June 14, 1985;
Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

SUBCHAPTER D. RELATI ONSH P BETWEEN PAYOR BANK AND | TS CUSTOVER

Sec. 4.401. WHEN BANK MAY CHARGE CUSTOVER S ACCOUNT. (a) A
bank may charge agai nst the account of a custoner an itemthat is
properly payable fromthat account even though the charge creates an
overdraft. An itemis properly payable if it is authorized by the
custonmer and is in accordance with any agreenent between the custoner
and t he bank.

(b) A custoner is not liable for the anmount of an overdraft if
the custonmer neither signed the itemnor benefited fromthe proceeds
of the item

(c) A bank may charge agai nst the account of a custoner a check
that is otherw se properly payable fromthe account, even though
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paynent was made before the date of the check, unless the customer
has given notice to the bank of the postdating describing the check
Wi th reasonable certainty. The notice is effective for the period
stated in Section 4.403(b) for stop-paynment orders and nust be
received at such time and in such manner as to afford the bank a
reasonabl e opportunity to act on it before the bank takes any action
with respect to the check described in Section 4.303. |[If a bank
charges agai nst the account of a custonmer a check before the date
stated in the notice of postdating, the bank is |iable for danages
for the loss resulting fromits act. The |oss may include danages
for dishonor of subsequent itens under Section 4.402.
(d) A bank that in good faith nakes paynent to a hol der may

charge the indicated account of its custonmer according to:

(1) the original terns of the altered item or

(2) the terns of the conpleted item even though the bank
knows the item has been conpl eted, unless the bank has notice that
t he conpl eti on was i nproper.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.402. BANK' S LIABILITY TO CUSTOVER FOR WRONGFUL DI SHONOR
(a) Except as otherw se provided by this chapter, a payor bank
wrongfully dishonors an itemif it dishonors an itemthat is properly
payabl e, but a bank nay di shonor an itemthat would create an
overdraft unless it has agreed to pay the overdraft.

(b) A payor bank is liable to its custoner for damages
proxi mately caused by the wongful dishonor of an item Liability is
l[imted to actual danmages proved and may include danages for an
arrest or prosecution of the custoner or other consequential damages.
Whet her any consequenti al danages are proxi mately caused by the
wrongful dishonor is a question of fact to be determned in each
case.

(c) A payor bank's determ nation of the custoner's account
bal ance on which a decision to dishonor for insufficiency of
avai l abl e funds is based nay be nmade at any tine between the tine the
itemis received by the payor bank and the tine that the payor bank
returns the itemor gives notice in lieu of return, and no nore than
one determ nation need be made. |If, at the election of the payor
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bank, a subsequent bal ance determ nation is nade for the purpose of
reeval uating the bank's decision to dishonor the item the account
bal ance at that tine is determ native of whether a dishonor for

i nsufficiency of available funds is wongful.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.403. CUSTOVER S RI GHT TO STOP PAYMENT; BURDEN OF PROOF
OF LOSS. (a) A customer or any person authorized to draw on the
account if there is nore than one person may stop paynent of any item
drawn on the custonmer's account or close the account by an order to
t he bank describing the itemor account with reasonable certainty
received at a tine and in a manner that affords the bank a reasonable
opportunity to act on it before any action by the bank with respect
to the itemdescribed in Section 4.303. |If the signature of nore
t han one person is required to draw on an account, any of those
persons may stop payment or close the account.

(b) A stop-paynent order is effective for six nonths and is
bi nding on the bank only if it is in a dated, authenticated record
that describes the itemwth certainty. A stop-paynment order nay be
renewed for additional six-nonth periods by an authenticated record
given to the bank within a period during which the stop-paynent order
is effective.

(c) The burden of establishing the fact and anount of | oss
resulting fromthe paynment of an itemcontrary to a stop-paynent
order or order to close an account is on the custoner. The loss from
paynent of an itemcontrary to a stop-paynment order may include
damages for di shonor of subsequent itens under Section 4.402.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.
Amended by:

Acts 2005, 79th Leg., Ch. 95 (S.B. 1563), Sec. 20, eff. Septenber
1, 2005.

Sec. 4.404. BANK NOT OBLI GATED TO PAY CHECK MORE THAN S| X
MONTHS OLD. A bank is under no obligation to a custonmer having a
checki ng account to pay a check, other than a certified check, that
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is presented nore than six nonths after its date, but it may charge
its custoner's account for a paynent made thereafter in good faith.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.405. DEATH OR I NCOWPETENCE OF CUSTOVER. (a) A payor or
col l ecting bank's authority to accept, pay, or collect an itemor to
account for proceeds of its collection, if otherw se effective, is
not rendered ineffective by the inconpetence of a custoner of either
bank existing at the tine the itemis issued or its collection is
undertaken if the bank does not know of an adjudication of
i nconpet ence. Neither death nor inconpetence of a customer revokes
the authority to accept, pay, collect, or account until the bank
knows of the fact of death or of an adjudication of inconpetence and
has reasonabl e opportunity to act on it.

(b) Even with know edge, a bank may for 10 days after the date
of death pay or certify checks drawn on or before that date unless
ordered to stop paynent by a person claimng an interest in the
account .

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.406. CUSTOVER S DUTY TO DI SCOVER AND REPORT UNAUTHORI ZED
SI GNATURE OR ALTERATION. (a) A bank that sends or nakes avail abl e
to a custoner a statenent of account show ng paynent of itens for the
account shall either return or make available to the custonmer the
itenms paid or provide information in the statenent of account
sufficient to allow the customer reasonably to identify the itens
paid. The statenent of account provides sufficient information if
the itemis described by item nunber, amount, and date of paynent.
| f the bank does not return the itens, it shall provide in the
statenent of account the tel ephone nunber that the custoner nay cal
to request an itemor a legible copy of the itens pursuant to
Subsection (b).

(b) If the itens are not returned to the custonmer, the person
retaining the itens shall either retain the itens or, if the itens
are destroyed, maintain the capacity to furnish |egible copies of the
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itenms until the expiration of seven years after receipt of the itens.
A custonmer may request an itemfromthe bank that paid the item and
that bank must provide in a reasonable tine either the itemor, if
the item has been destroyed or is not otherw se obtainable, a |legible
copy of the item A bank shall provide, on request and w thout
charge to the custoner, at least two itens or a |l egible copy of the
itens with respect to each statenment of account sent to the custoner.

(c) |If a bank sends or nmekes avail able a statenent of account
or itenms pursuant to Subsection (a), the custoner nust exercise
reasonabl e pronptness in exam ning the statenent or the itens to
det ermi ne whet her any paynent was not authorized because of an
alteration of an item or because a purported signature by or on
behal f of the customer was not authorized. |If, based on the
statenment or itens provided, the custonmer should reasonably have
di scovered the unauthorized paynent, the custonmer nust pronptly
notify the bank of the relevant facts.

(d) If the bank proves that the custoner failed, with respect
to anitem to conply with the duties inposed on the custoner by
Subsection (c), the custoner is precluded from asserting agai nst the
bank:

(1) the custoner's unauthorized signature or any alteration
on the item if the bank also proves that it suffered a | oss by
reason of the failure; and

(2) the custoner's unauthorized signature or alteration by
t he sane wongdoer on any other itempaid in good faith by the bank
if the paynment was made before the bank received notice fromthe
custoner of the unauthorized signature or alteration and after the
cust oner had been afforded a reasonabl e period of tine, not exceeding
30 days, in which to exam ne the itemor statenent of account and
notify the bank.

(e) |If Subsection (d) applies and the custonmer proves that the
bank failed to exercise ordinary care in paying the itemand that the
failure contributed to loss, the loss is allocated between the
cust oner precluded and the bank asserting the preclusion according to
the extent to which the failure of the customer to conply with
Subsection (c) and the failure of the bank to exercise ordinary care
contributed to the loss. |If the custoner proves that the bank did
not pay the itemin good faith, the preclusion under Subsection (d)
does not apply.

(f) Wthout regard to care or |ack of care of either the
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custoner or the bank, a custoner who does not within one year after
the statement or itens are nmade avail able to the custonmer (Subsection
(a)) discover and report the custoner's unauthorized signature on or
any alteration on the itemis precluded from asserting agai nst the
bank the unauthorized signature or alteration. |If there is a

precl usi on under this subsection, the payor bank may not recover for
breach of warranty under Section 4.208 with respect to the

unaut hori zed signature or alteration to which the preclusion applies.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.407. PAYOR BANK' S RI GHT TO SUBROGATI ON ON | MPROPER
PAYMENT. If a payor bank has paid an itemover the order of the
drawer or nmaker to stop paynent, or after an account has been cl osed,
or otherw se under circunstances giving a basis for objection by the
drawer or nmaker, to prevent unjust enrichnent and only to the extent
necessary to prevent loss to the bank by reason of its paynent of the
item the payor bank is subrogated to the rights:

(1) of any holder in due course on the item against the
drawer or maker;

(2) of the payee or any other holder of the item agai nst
the drawer or meker either on the itemor under the transaction out
of which the item arose; and

(3) of the drawer or nmker agai nst the payee or any ot her
hol der of the itemw th respect to the transaction out of which the
item arose

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

SUBCHAPTER E. COLLECTI ON OF DOCUMENTARY DRAFTS

Sec. 4.501. HANDLI NG OF DOCUMENTARY DRAFTS; DUTY TO SEND FOR
PRESENTMENT AND TO NOTI FY CUSTOVER OF DI SHONOR. A bank that takes a
docunentary draft for collection shall present or send the draft and
acconpanyi ng docunents for presentnent and, upon |earning that the
draft has not been paid or accepted in due course, shall seasonably
notify its custoner of the fact even though it may have di scounted or
bought the draft or extended credit avail able for w thdrawal as of
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right.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.502. PRESENTMENT OF "ON ARRI VAL" DRAFTS. If a draft or

the relevant instructions require presentnent "on arrival", "when
goods arrive", or the like, the collecting bank need not present
until in its judgnment a reasonable tinme for arrival of the goods has

expired. Refusal to pay or accept because the goods have not arrived
is not dishonor; the bank nust notify its transferor of the refusal
but need not present the draft again until it is instructed to do so
or learns of the arrival of the goods.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.503. RESPONSI BI LI TY OF PRESENTI NG BANK FOR DOCUMENTS AND
GOODS; REPORT OF REASONS FOR DI SHONOR;, REFEREE | N CASE OF NEED
Unl ess otherw se instructed and except as provided in Chapter 5, a
bank presenting a docunentary draft:

(1) nust deliver the docunents to the drawee on acceptance
of the draft if it is payable nore than three days after presentnent;
ot herwi se, only on paynent; and

(2) upon dishonor, either in the case of presentnent for
acceptance or presentnent for paynent, may seek and fol |l ow
instructions fromany referee in case of need designated in the draft
or, if the presenting bank does not choose to utilize the referee's
services, it nust use diligence and good faith to ascertain the
reason for dishonor, nmust notify its transferor of the di shonor and
of the results of its effort to ascertain the reasons therefor, and
nmust request instructions.

However, the presenting bank is under no obligation with respect
to goods represented by the docunents except to foll ow any reasonabl e
i nstructions seasonably received; it has a right to reinbursenent
for any expense incurred in follow ng instructions and to prepaynent
of or indemity for those expenses.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
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Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

Sec. 4.504. PRIVILEGE OF PRESENTI NG BANK TO DEAL W TH GOODS
SECURI TY | NTEREST FOR EXPENSES. (a) A presenting bank that,
follow ng the dishonor of a docunentary draft, has seasonably
requested instructions but does not receive themw thin a reasonable
time may store, sell, or otherw se deal with the goods in any
reasonabl e manner.

(b) For its reasonabl e expenses incurred by action under
Subsection (a) the presenting bank has a |ien upon the goods or their
proceeds, which may be foreclosed in the sane manner as an unpaid
seller's lien.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1995, 74th Leg., ch. 921, Sec. 4, eff. Jan. 1, 1996.

CHAPTER 4A. FUNDS TRANSFERS
SUBCHAPTER A. SUBJECT MATTER AND DEFI NI TI ONS
Sec. 4A.101. SHORT TITLE. This chapter may be cited as Uniform
Commer ci al Code- - Funds Transfers.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.102. SUBJECT MATTER  Except as otherw se provided in
Section 4A. 108, this chapter applies to funds transfers defined in
Section 4A.104.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.103. PAYMENT ORDER--DEFINITIONS. (a) In this chapter:
(1) "Paynent order"™ nmeans an instruction of a sender to a
receiving bank, transmtted orally, electronically, or in witing, to
pay, or to cause another bank to pay, a fixed or determ nabl e anmount
of noney to a beneficiary if:
(A) the instruction does not state a condition of
paynent to the beneficiary other than the tine of paynent;
(B) the receiving bank is to be reinbursed by debiting
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an account of, or otherw se receiving paynent from the sender; and

(C© the instruction is transmtted by the sender
directly to the receiving bank or to an agent, funds transfer system
or conmuni cation systemfor transmttal to the receiving bank.

(2) "Beneficiary" means the person to be paid by the
beneficiary's bank.

(3) "Beneficiary's bank" means the bank identified in a
paynent order in which an account of the beneficiary is to be
credited pursuant to the order or which otherwise is to nake paynent
to the beneficiary if the order does not provide for paynent to an
account .

(4) "Receiving bank" means the bank to which the sender's
instruction is addressed.

(5) "Sender" neans the person giving the instruction to the
recei vi ng bank.

(b) If an instruction conplying with Subsection (a)(1l) is to
make nore than one paynent to a beneficiary, the instruction is a
separate paynent order with respect to each paynent.

(c) A paynent order is issued when it is sent to the receiving
bank.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.104. FUNDS TRANSFER--DEFINITIONS. In this chapter:

(1) "Funds transfer" nmeans the series of transactions,
beginning with the originator's paynent order, made for the purpose
of making paynent to the beneficiary of the order. The termincludes
any paynent order issued by the originator's bank or an internediary
bank intended to carry out the originator's payment order. A funds
transfer is conpleted by acceptance by the beneficiary's bank of a
paynent order for the benefit of the beneficiary of the originator's
paynment order.

(2) "Intermedi ary bank" neans a receiving bank other than
the originator's bank or the beneficiary's bank.

(3) "Oiginator” neans the sender of the first paynent
order in a funds transfer.

(4) "Oiginator's bank" neans:

(A) the receiving bank to which the paynent order of
the originator is issued if the originator is not a bank; or
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(B) the originator if the originator is a bank.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.105. OITHER DEFINITIONS. (a) |In this chapter:

(1) "Authorized account"” nmeans a deposit account of a
custoner in a bank designated by the customer as a source of paynent
of paynent orders issued by the custoner to the bank. |[If a custoner
does not so designate an account, any account of the custonmer is an
aut hori zed account if paynent of a paynent order fromthat account is
not inconsistent with a restriction on the use of that account.

(2) "Bank" neans a person engaged in the business of
banki ng and i ncludes a savi ngs bank, savings and | oan associ ati on,
credit union, and trust conpany. A branch or separate office of a
bank is a separate bank for purposes of this chapter.

(3) "Custoner" neans a person, including a bank, having an
account with a bank or from whom a bank has agreed to receive paynent
or ders.

(4) "Funds transfer business day" of a receiving bank neans
the part of a day during which the receiving bank is open for the
recei pt, processing, and transmttal of paynment orders and
cancel l ati ons and anendnents of paynent orders.

(5) "Funds transfer systent neans a wire transfer network,
aut omat ed cl eari nghouse, or other conmunication systemof a
cl eari nghouse or other association of banks through which a paynent
order by a bank may be transmtted to the bank to which the order is
addr essed.

(6) Reserved.

(7) "Prove" with respect to a fact neans to neet the burden
of establishing the fact (Section 1.201(b)(8)).

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

(1) "Acceptance." Section 4A. 209.

(2) "Beneficiary." Section 4A 103.

(3) "Beneficiary's bank." Section 4A. 103.

(4) "Executed." Section 4A 301.

(5) "Execution date." Section 4A 301.

(6) "Funds transfer." Section 4A 104.

(7) "Funds transfer systemrule." Section 4A 501.
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(8) "Internediary bank." Section 4A 104.

(9) "Originator."” Section 4A 104.

(10) "Oiginator's bank." Section 4A. 104.

(11) "Paynment by beneficiary's bank to beneficiary."
Section 4A. 405.

(12) "Paynment by originator to beneficiary." Section
4A. 406.

(13) "Paynment by sender to receiving bank." Section
4A. 403.

(14) "Paynment date." Section 4A 401.

(15) "Paynent order." Section 4A. 103.

(16) "Receiving bank." Section 4A 103.

(17) "Security procedure.” Section 4A 201.

(18) "Sender." Section 4A. 103.

(c) The following definitions in Chapter 4 apply to this

chapter:

(1) "dearinghouse.” Section 4.104.

(2) "ltem"™ Section 4.104.

(3) "Suspends paynents." Section 4.104.

(d) In addition, Chapter 1 contains general definitions and

principles of construction and interpretation applicable throughout
this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 13, eff. Sept. 1,
2003.

Sec. 4A.106. TIME PAYMENT ORDER | S RECEI VED. (a) The tine of
recei pt of a paynent order or comunication cancelling or amending a
paynment order is determned by the rules applicable to receipt of a
notice stated in Section 1.202. A receiving bank may fix a cutoff
time or tinmes on a funds transfer business day for the receipt and
processi ng of paynment orders and commruni cations cancelling or
anmendi ng paynent orders. Different cutoff tines nay apply to paynent
orders, cancellations, or anendnments, or to different categories of
paynment orders, cancellations, or anmendnents. A cutoff tine may
apply to senders generally or different cutoff tinmes may apply to
di fferent senders or categories of paynent orders. [|f a paynent
order or communi cation cancelling or anending a paynent order is
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received after the close of a funds transfer business day or after
t he appropriate cutoff time on a funds transfer business day, the
recei ving bank may treat the paynent order or communi cation as
recei ved at the opening of the next funds transfer business day.

(b) If this chapter refers to an execution date or paynent date
or states a day on which a receiving bank is required to take action,
and the date or day does not fall on a funds transfer business day,
the next day that is a funds transfer business day is treated as the
date or day stated, unless the contrary is stated in this chapter.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.
Amrended by Acts 2003, 78th Leg., ch. 542, Sec. 14, eff. Sept. 1,
2003.

Sec. 4A.107. FEDERAL RESERVE REGULATI ONS AND OPERATI NG
Cl RCULARS. Regul ations of the Board of Governors of the Federal
Reserve System and operating circulars of the Federal Reserve Banks
super sede any inconsistent provision of this chapter to the extent of
t he inconsi stency.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.108. RELATIONSH P TO ELECTRONI C FUND TRANSFER ACT. (a)
Except as provided in Subsection (b), this chapter does not apply to
a funds transfer any part of which is governed by the El ectronic Fund
Transfer Act, 15 U S.C. Sec. 1693 et seq., as anmended fromtine to
tine.

(b) This chapter applies to a funds transfer that is a
remttance transfer as defined in the Electronic Fund Transfer Act
(15 U.S.C. Sec. 16930-1), as anended fromtinme to tinme, unless the
remttance transfer is also an electronic fund transfer as defined in
the El ectronic Fund Transfer Act (15 U S.C. Sec. 1693a), as anended
fromtime to tine.

(c) In a funds transfer to which this chapter applies, in the
event of an inconsistency between the applicable provision of this
chapter and an applicable provision of the Electronic Fund Transfer
Act, the applicable provision of the Electronic Fund Transfer Act
governs to the extent of the inconsistency.

Statute text rendered on: 1/29/2016 - 213 -



BUSI NESS AND COMVERCE CODE

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.
Amended by:

Acts 2013, 83rd Leg., RS., Ch. 18 (S.B. 230), Sec. 1, eff.
Sept enber 1, 2013.

SUBCHAPTER B. | SSUE AND ACCEPTANCE OF PAYMENT ORDER

Sec. 4A.201. SECURITY PROCEDURE. "Security procedure" nmeans a
procedure established by an agreenent between a custoner and a
recei ving bank for the purpose of (i) verifying that a payment order
or comuni cation anmendi ng or cancelling a paynent order is that of
the custonmer, or (ii) detecting error in the transm ssion or the
content of the paynment order or conmunication. A security procedure
may require the use of algorithns or other codes, identifying words
or nunbers, encryption, callback procedures, or simlar security
devi ces. Conparison of a signature on a paynent order or
comuni cation with an authorized speci nen signature of the custoner
is not by itself a security procedure.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 202. AUTHORI ZED AND VERI FI ED PAYMENT ORDERS. (a) A
paynent order received by the receiving bank is the authorized order
of the person identified as sender if that person authorized the
order or is otherw se bound by it under the |aw of agency.

(b) If a bank and its custoner have agreed that the
authenticity of paynent orders issued to the bank in the nanme of the
custoner as sender will be verified pursuant to a security procedure,
a paynent order received by the receiving bank is effective as the
order of the customer, whether or not authorized, if (i) the security
procedure is a commercially reasonabl e nmethod of providing security
agai nst unaut hori zed paynent orders, and (ii) the bank proves that it
accepted the paynent order in good faith and in conpliance with the
security procedure and any witten agreenent or instruction of the
custoner restricting acceptance of paynment orders issued in the nane
of the custoner. The bank is not required to follow an instruction
that violates a witten agreenment with the custoner or notice of
which is not received at a tinme and in a manner affording the bank a
reasonabl e opportunity to act on it before the paynment order is
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accept ed.

(c) Conmercial reasonabl eness of a security procedure is a
guestion of law to be determ ned by considering the wi shes of the
cust oner expressed to the bank, the circunstances of the custoner
known to the bank, including the size, type, and frequency of paynent
orders normally issued by the custoner to the bank, alternative
security procedures offered to the customer, and security procedures
in general use by custoners and receiving banks simlarly situated.

A security procedure is deened to be commercially reasonable if:

(1) the security procedure was chosen by the custoner after
t he bank offered, and the custonmer refused, a security procedure that
was commercially reasonable for the custoner; and

(2) the custoner expressly agreed in witing to be bound by
any payment order, whether or not authorized, issued in its nane and
accepted by the bank in conpliance with the security procedure chosen
by the custoner.

(d) The term"sender"” in this chapter includes the custonmer in
whose nane a paynent order is issued if the order is the authorized
order of the customer under Subsection (a) or it is effective as the
order of the custoner under Subsection (b).

(e) This section applies to anmendnents and cancel | ati ons of
paynent orders to the sanme extent it applies to paynent orders.

(f) Except as provided in this section and in Section
4A. 203(a) (1), the rights and obligations arising under this section
or Section 4A 203 nmay not be varied by agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 203. UNENFORCEABI LI TY OF CERTAI N VERI FI ED PAYMENT
ORDERS. (a) |If an accepted paynent order is not, under Section
4A. 202(a), an authorized order of a custoner identified as sender,
but is effective as an order of the custonmer pursuant to Section
4A. 202(b), the follow ng rules apply:

(1) By express witten agreenent, the receiving bank may
limt the extent to which it is entitled to enforce or retain paynent
of the paynent order.

(2) The receiving bank is not entitled to enforce or retain
paynent of the paynent order if the custonmer proves that the order
was not caused, directly or indirectly, by a person:
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(A) entrusted at any tinme with duties to act for the
custoner with respect to paynent orders or the security procedure;
or

(B) who obtained access to transmtting facilities of
t he customer or who obtained, froma source controlled by the
custonmer and w thout authority of the receiving bank, information
facilitating breach of the security procedure, regardl ess of how the
i nformati on was obtai ned or whether the custoner was at fault.
I nformation includes any access device, conputer software, or the
like.

(b) This section applies to anendnents of paynent orders to the

sane extent it applies to paynent orders.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A 204. REFUND OF PAYMENT AND DUTY OF CUSTOVER TO REPORT
W TH RESPECT TO UNAUTHORI ZED PAYMENT CRDER. (a) |If a receiving bank
accepts a paynent order issued in the nane of its custonmer as sender
which is (i) not authorized and not effective as the order of the
customer under Section 4A 202, or (ii) not enforceable, in whole or
in part, against the custonmer under Section 4A 203, the bank shal
refund any paynent of the paynent order received fromthe custonmer to
the extent the bank is not entitled to enforce paynent and shall pay
interest on the refundabl e anount cal cul ated fromthe date the bank
recei ved paynent to the date of the refund. However, the custoner is
not entitled to interest fromthe bank on the anount to be refunded
if the custonmer fails to exercise ordinary care to determ ne that the
order was not authorized by the customer and to notify the bank of
the relevant facts within a reasonable tine not exceeding 90 days
after the date the custoner received notification fromthe bank that
the order was accepted or that the custonmer's account was debited
with respect to the order. The bank is not entitled to any recovery
fromthe custoner on account of a failure by the custonmer to give
notification as stated in this section.

(b) Reasonable tine under Subsection (a) nmay be fixed by
agreenent as stated in Section 1.302(b), but the obligation of a
recei ving bank to refund paynent as stated in Subsection (a) may not
ot herwi se be varied by agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Statute text rendered on: 1/29/2016 - 216 -



BUSI NESS AND COMVERCE CODE

Amended by Acts 2003, 78th Leg., ch. 542, Sec. 15, eff. Sept. 1
2003.

Sec. 4A. 205. ERRONEQUS PAYMENT ORDERS. (a) |If an accepted
paynment order was transmtted pursuant to a security procedure for
the detection of error and the paynent order (i) erroneously
instructed paynent to a beneficiary not intended by the sender, (ii)
erroneously instructed paynent in an anount greater than the anount
i ntended by the sender, or (iii) was an erroneously transmtted
duplicate of a paynent order previously sent by the sender, the
follow ng rules apply:

(1) |If the sender proves that the sender or a person acting
on behalf of the sender pursuant to Section 4A 206 conplied with the
security procedure and that the error would have been detected if the
recei ving bank had al so conplied, the sender is not obliged to pay
the order to the extent stated in Subdivisions (2) and (3).

(2) If the funds transfer is conpleted on the basis of an
erroneous paynent order described in clause (i) or (iii) of
Subsection (a), the sender is not obliged to pay the order and the
receiving bank is entitled to recover fromthe beneficiary any anount
paid to the beneficiary to the extent allowed by the | aw governing
m st ake and restitution.

(3) If the funds transfer is conpleted on the basis of a
paynent order described in clause (ii) of Subsection (a), the sender
is not obliged to pay the order to the extent the anount received by
the beneficiary is greater than the anount intended by the sender.

In that case, the receiving bank is entitled to recover fromthe
beneficiary the excess anmount received to the extent allowed by the
| aw governing m stake and restitution.

(b) If (i) the sender of an erroneous paynent order described
in Subsection (a) is not obliged to pay all or part of the order, and
(11) the sender receives notification fromthe receiving bank that
the order was accepted by the bank or that the sender's account was
debited with respect to the order, the sender has a duty to exercise
ordinary care, on the basis of information available to the sender,
to discover the error with respect to the order and to advise the
bank of the relevant facts within a reasonable tine, not exceeding 90
days, after the bank's notification was received by the sender. |If
t he bank proves that the sender failed to performthat duty, the
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sender is liable to the bank for the |l oss the bank proves it incurred
as a result of the failure, but the liability of the sender may not
exceed the anmount of the sender's order.

(c) This section applies to anmendnents to paynent orders to the
sane extent it applies to paynent orders.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 206. TRANSM SSI ON OF PAYMENT ORDER THROUGH FUNDS
TRANSFER OR OTHER COVMUNI CATI ON SYSTEM (a) |If a paynent order
addressed to a receiving bank is transmtted to a funds transfer
systemor other third-party comunication systemfor transmttal to
t he bank, the systemis deened to be an agent of the sender for the
purpose of transmtting the paynent order to the bank. |[If there is a
di screpancy between the terns of the paynent order transmtted to the
system and the terns of the paynment order transmitted by the system
to the bank, the ternms of the paynent order of the sender are those
transmtted by the system This section does not apply to a funds
transfer system of the Federal Reserve Banks.

(b) This section applies to cancellations and anmendnents of
paynment orders to the sanme extent it applies to paynent orders.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 207. M SDESCRI PTI ON OF BENEFI Cl ARY. (a) Subject to
Subsection (b), if, in a paynment order received by the beneficiary's
bank, the nane, bank account nunber, or other identification of the
beneficiary refers to a nonexistent or unidentifiable person or
account, no person has rights as a beneficiary of the order and
accept ance of the order cannot occur.

(b) If a paynment order received by the beneficiary's bank
identifies the beneficiary both by nane and by an identifying or bank
account nunber and the nane and nunber identify different persons,
the follow ng rules apply:

(1) Except as provided in Subsection (c), if the
beneficiary's bank does not know that the name and nunber refer to
different persons or if the funds transfer is processed by the
beneficiary bank in a fully automated manner, it may rely on the
nunber as the proper identification of the beneficiary of the order.
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The beneficiary's bank need not determ ne whet her the nane and nunber
refer to the sanme person

(2) If the beneficiary's bank pays the person identified by
name or any individual processing the funds transfer on behalf of the
beneficiary bank knows that the name and nunber identify different
persons, no person has rights as beneficiary except the person paid
by the beneficiary's bank if that person was entitled to receive
paynent fromthe originator of the funds transfer. |f no person has
rights as beneficiary, acceptance of the order cannot occur.

(c) If (i) a paynent order described in Subsection (b) is
accepted, (ii) the originator's paynent order described the
beneficiary inconsistently by name and nunber, and (iii) the
beneficiary's bank pays the person identified by nunber as permtted
by Subsection (b)(1), the follow ng rules apply:

(1) |If the originator is a bank, the originator is obliged
to pay its order.

(2) If the originator is not a bank and proves that the
person identified by nunber was not entitled to receive paynent from
the originator, the originator is not obliged to pay its order unless
the originator's bank proves that the originator, before acceptance
of the originator's order, had notice that paynent of a paynent order
i ssued by the originator m ght be nmade by the beneficiary's bank on
the basis of an identifying or bank account nunber even if it
identifies a person different fromthe named beneficiary. Proof of
noti ce may be nmade by any adm ssible evidence. The originator's bank
satisfies the burden of proof if it proves that the originator,
before the paynent order was accepted, signed a witing stating the
information to which the notice rel ates.

(d) In a case governed by Subsection (b)(1), if the
beneficiary's bank rightfully pays the person identified by nunber
and that person was not entitled to receive paynent fromthe
originator, the ampbunt paid may be recovered fromthat person to the
extent allowed by the | aw governing m stake and restitution as
foll ows:

(1) If the originator is obliged to pay its paynment order
as stated in Subsection (c), the originator has the right to recover.

(2) If the originator is not a bank and is not obliged to
pay its paynent order, the originator's bank has the right to
recover.
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Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 208. M SDESCRI PTI ON OF | NTERVEDI ARY BANK OR
BENEFI Cl ARY' S BANK. (a) This subsection applies to a paynent order
identifying an internedi ary bank or the beneficiary's bank only by an
i dentifying nunber.

(1) The receiving bank may rely on the nunber as the proper
identification of the internediary or beneficiary's bank and does not
need to determ ne whether the nunber identifies a bank.

(2) The sender is obliged to conpensate the receiving bank
for any | oss and expenses incurred by the receiving bank as a result
of its reliance on the nunber in executing or attenpting to execute
t he order.

(b) This subsection applies to a paynment order identifying an
i nternedi ary bank or the beneficiary's bank both by name and an
identifying nunber if the nane and nunber identify different persons.

(1) If the sender is a bank, the receiving bank may rely on
t he nunber as the proper identification of the internediary or
beneficiary's bank if the receiving bank, when it executes the
sender's order, does not know that the nanme and nunber identify
di fferent persons. The receiving bank need not determ ne whether the
name and nunber refer to the sanme person or whether the nunber refers
to a bank. The sender is obliged to conpensate the receiving bank
for any | oss and expenses incurred by the receiving bank as a result
of its reliance on the nunber in executing or attenpting to execute
t he order.

(2) |If the sender is not a bank and the receiving bank
proves that the sender, before the paynent order was accepted, had
notice that the receiving bank mght rely on the nunber as the proper
identification of the internediary or beneficiary's bank even if it
identifies a person different fromthe bank identified by nane, the
rights and obligations of the sender and the receiving bank are
governed by Subsection (b)(1), as though the sender were a bank.

Proof of notice may be nmade by any admi ssi bl e evidence. The

recei ving bank satisfies the burden of proof if it proves that the
sender, before the paynment order was accepted, signed a witing
stating the information to which the notice rel ates.

(3) Regardless of whether the sender is a bank, the
receiving bank may rely on the nane as the proper identification of
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the internmediary or beneficiary's bank if the receiving bank, at the
time it executes the sender's order, does not know that the name and
nunber identify different persons. The receiving bank need not
determ ne whether the name and nunber refer to the same person
(4) If the receiving bank knows that the nane and nunber

identify different persons, reliance on either the nane or the nunber
in executing the sender's paynent order is a breach of the obligation
stated in Section 4A.302(a)(1).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 209. ACCEPTANCE OF PAYMENT ORDER. (a) Subject to
Subsection (d), a receiving bank other than the beneficiary's bank
accepts a paynent order when it executes the order

(b) Subject to Subsections (c) and (d), a beneficiary's bank
accepts a paynent order at the earliest of the follow ng tines:

(1) when the bank (i) pays the beneficiary as stated in
Section 4A 405(a) or (b), or (ii) notifies the beneficiary of receipt
of the order or that the account of the beneficiary has been credited
with respect to the order unless the notice indicates that the bank
is rejecting the order or that funds with respect to the order may
not be withdrawn or used until receipt of payment fromthe sender of
t he order;

(2) when the bank receives paynent of the entire anount of
the sender's order pursuant to Section 4A 403(a)(1) or (2); or

(3) the opening of the next funds transfer business day of
t he bank follow ng the paynent date of the order if, at that tine,
t he amount of the sender's order is fully covered by a withdrawabl e
credit balance in an authorized account of the sender or the bank has
ot herw se received full paynent fromthe sender, unless the order was
rejected before that time or is rejected within (i) one hour after
that tinme, or (ii) one hour after the opening of the next business
day of the sender follow ng the paynent date if that tinme is |ater
If notice of rejection is received by the sender after the paynent
date and the authorized account of the sender does not bear interest,
the bank is obliged to pay interest to the sender on the anmount of
the order for the nunber of days el apsing after the paynent date to
the day the sender receives notice or |learns that the order was not
accepted, counting that day as an el apsed day. |If the w thdrawabl e
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credit bal ance during that period falls bel ow the anbunt of the
order, the anmount of interest payable is reduced accordingly.

(c) Acceptance of a paynent order cannot occur before the order
is received by the receiving bank. Acceptance does not occur under
Subsection (b)(2) or (3) if the beneficiary of the paynent order does
not have an account with the receiving bank, the account has been
cl osed, or the receiving bank is not permtted by law to receive
credits for the beneficiary's account.

(d) A paynent order issued to the originator's bank cannot be
accepted until the paynent date if the bank is the beneficiary's
bank, or the execution date if the bank is not the beneficiary's
bank. If the originator's bank executes the originator's paynent
order before the execution date or pays the beneficiary of the
originator's paynent order before the paynent date and the paynent
order is subsequently cancel ed pursuant to Section 4A 211(b), the
bank may recover fromthe beneficiary any paynment received to the
extent allowed by the | aw governing m stake and restitution.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.210. REJECTION OF PAYMENT CRDER. (a) A paynent order
is rejected by the receiving bank by a notice of rejection
transmtted to the sender orally, electronically, or in witing. A
notice of rejection need not use any particular words and is
sufficient if it indicates that the receiving bank is rejecting the
order or will not execute or pay the order. Rejection is effective
when the notice is given if transmssion is by a neans that is
reasonabl e under the circunstances. |If notice of rejection is given
by a neans that is not reasonable, rejection is effective when the
notice is received. |f an agreenent of the sender and receiving bank
establishes the neans to be used to reject a paynent order:

(1) any neans conplying with the agreenent is reasonabl e;
and

(2) any neans not conplying is not reasonable unless no
significant delay in receipt of the notice resulted fromthe use of
t he nonconpl yi ng neans.

(b) This subsection applies if a receiving bank other than the
beneficiary's bank fails to execute a paynent order despite the
exi stence on the execution date of a wthdrawable credit bal ance in
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an aut hori zed account of the sender sufficient to cover the order.

| f the sender does not receive notice of rejection of the order on

t he execution date and the authorized account of the sender does not
bear interest, the bank is obliged to pay interest to the sender on
t he ambunt of the order for the nunber of days el apsing after the
execution date to the earlier of the day the order is cancel ed
pursuant to Section 4A 211(d) or the day the sender receives notice
or learns that the order was not executed, counting the final day of
the period as an el apsed day. |If the w thdrawable credit bal ance
during that period falls bel ow the anount of the order, the anmount of
interest is reduced accordingly.

(c) If a receiving bank suspends paynents, all unaccepted
paynent orders issued to it are deened rejected at the tinme the bank
suspends paynents.

(d) Acceptance of a paynent order precludes a later rejection
of the order. Rejection of a paynent order precludes a |ater
acceptance of the order.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.211. CANCELLATI ON AND AVMENDMENT OF PAYMENT ORDER. (a)
A conmuni cation of the sender of a paynment order cancelling or
amendi ng the order nmay be transmtted to the receiving bank orally,
electronically, or in witing. |If a security procedure is in effect
bet ween the sender and the receiving bank, the comrunication is not
effective to cancel or anmend the order unless the comrunication is
verified pursuant to the security procedure or the bank agrees to the
cancel l ati on or anmendnent.

(b) Subject to Subsection (a), a conmmunication by the sender
cancel ling or anmending a paynent order is effective to cancel or
anend the order if notice of the comunication is received at a tine
and in a manner affording the receiving bank a reasonabl e opportunity
to act on the comuni cation before the bank accepts the paynent
order.

(c) After a paynent order has been accepted, cancellation or
amendnent of the order is not effective unless the receiving bank
agrees or a funds transfer systemrule allows cancellation or
amendnent wi t hout agreenent of the bank.

(1) Wth respect to a paynent order accepted by a receiving
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bank other than the beneficiary's bank, cancellation or amendnent is
not effective unless a conform ng cancellation or anendnment of the
paynment order issued by the receiving bank is al so nade.

(2) Wth respect to a paynent order accepted by the
beneficiary's bank, cancellation or anendnent is not effective unless
the order was issued in execution of an unauthorized paynent order or
because of a m stake by a sender in the funds transfer which resulted
in the issuance of a paynment order (i) that is a duplicate of a
paynment order previously issued by the sender, (ii) that orders
paynent to a beneficiary not entitled to receive paynent fromthe
originator, or (iii) that orders paynent in an anount greater than
the anobunt the beneficiary was entitled to receive fromthe
originator. |f the paynent order is cancel ed or anended, the
beneficiary's bank is entitled to recover fromthe beneficiary any
anount paid to the beneficiary to the extent allowed by the |aw
governing m stake and restitution.

(d) An unaccepted paynent order is canceled by operation of |aw
at the close of the fifth funds transfer business day of the
recei ving bank after the execution date or paynent date of the order.

(e) A cancel ed paynent order cannot be accepted. If an
accepted paynent order is canceled, the acceptance is nullified and
no person has any right or obligation based on the acceptance.
Amendnent of a paynment order is deened to be cancellation of the
original order at the tinme of anmendnent and issue of a new paynent
order in the amended format the same tine.

(f) Unless otherw se provided in an agreenment of the parties or
in a funds transfer systemrule, if the receiving bank, after
accepting a paynent order, agrees to cancellation or anendnent of the
order by the sender or is bound by a funds transfer systemrule
al l om ng cancel l ati on or anmendnent w thout the bank's agreenent, the
sender, whether or not cancellation or anmendnment is effective, is
liable to the bank for any | oss and expenses, including reasonable
attorney's fees, incurred by the bank as a result of the cancellation
or amendnent or attenpted cancellation or anendnent.

(g) A paynment order is not revoked by the death or |ega
i ncapacity of the sender unless the receiving bank knows of the death
or of an adjudication of incapacity by a court of conpetent
jurisdiction and has reasonabl e opportunity to act before acceptance
of the order.

(h) A funds transfer systemrule is not effective to the extent
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it conflicts with Subsection (c)(2).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.212. LIABILITY AND DUTY OF RECEI VI NG BANK REGARDI NG
UNACCEPTED PAYMENT ORDER. If a receiving bank fails to accept a
paynent order that it is obliged by express agreenent to accept, the
bank is liable for breach of the agreement to the extent provided in
the agreenent or in this chapter, but does not otherw se have any
duty to accept a paynment order or, before acceptance, to take any
action, or refrain fromtaking action, with respect to the order
except as provided in this chapter or by express agreenent.
Liability based on acceptance arises only when acceptance occurs as
stated in Section 4A. 209, and liability is limted to that provided
in this chapter. A receiving bank is not the agent of the sender or
beneficiary of the paynment order it accepts, or of any other party to
the funds transfer, and the bank owes no duty to any party to the
funds transfer except as provided in this chapter or by express
agr eenent .

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

SUBCHAPTER C. EXECUTI ON OF SENDERS PAYMENT ORDER BY RECEI VI NG BANK

Sec. 4A.301. EXECUTI ON AND EXECUTI ON DATE. (a) A paynent
order is "executed" by the receiving bank when it issues a paynent
order intended to carry out the paynent order received by the bank.

A paynent order received by the beneficiary's bank can be accepted
but cannot be executed.

(b) "Execution date" of a paynent order neans the date on which
the receiving bank may properly issue a paynent order in execution of
the sender's order. The execution date may be determ ned by
instruction of the sender but cannot be earlier than the day the
order is received and, unless otherw se determ ned, is the day the
order is received. |If the sender's instruction states a paynent
date, the execution date is the paynent date or an earlier date on
whi ch execution is reasonably necessary to all ow paynment to the
beneficiary on the paynent date.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Statute text rendered on: 1/29/2016 - 225 -



BUSI NESS AND COMVERCE CODE

Sec. 4A. 302. OBLI GATI ONS OF RECEI VI NG BANK | N EXECUTI ON OF
PAYMENT ORDER. (a) Except as provided in Subsections (b) through
(d), if the receiving bank accepts a paynent order pursuant to
Section 4A.209(a), the bank has the follow ng obligations in
executing the order:

(1) The receiving bank is obliged to issue, on the
execution date, a paynent order conplying with the sender's order and
to follow the sender's instructions concerning (i) any intermnediary
bank or funds transfer systemto be used in carrying out the funds
transfer, or (ii) the nmeans by which paynent orders are to be
transmitted in the funds transfer. |If the originator's bank issues a
paynent order to an internediary bank, the originator's bank is
obliged to instruct the intermedi ary bank according to the
instruction of the originator. An internediary bank in the funds
transfer is simlarly bound by an instruction given to it by the
sender of the paynent order it accepts.

(2) |If the sender's instruction states that the funds
transfer is to be carried out tel ephonically or by wre transfer or
ot herwi se indicates that the funds transfer is to be carried out by
t he nost expeditious neans, the receiving bank is obliged to transmt
its paynent order by the nobst expeditious avail able nmeans and to
instruct any internediary bank accordingly. |[If a sender's
instruction states a paynent date, the receiving bank is obliged to
transmt its paynment order at a tine and by means reasonably
necessary to all ow paynent to the beneficiary on the paynent date or
as soon thereafter as is feasible.

(b) Unless otherw se instructed, a receiving bank executing a
paynment order may (i) use any funds transfer systemif use of that
systemis reasonable in the circunstances, and (ii) issue a paynent
order to the beneficiary's bank or to an internedi ary bank through
whi ch a paynent order conformng to the sender's order can
expeditiously be issued to the beneficiary's bank if the receiving
bank exercises ordinary care in the selection of the internediary
bank. A receiving bank is not required to follow an instruction of
t he sender designating a funds transfer systemto be used in carrying
out the funds transfer if the receiving bank, in good faith,
determnes that it is not feasible to follow the instruction or that
following the instruction would unduly delay conpl etion of the funds
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transfer.

(c) Unless Subsection (a)(2) applies or the receiving bank is
ot herwi se instructed, the bank nmay execute a paynent order by
transmtting its paynent order by first class mail or by any neans
reasonable in the circunstances. |If the receiving bank is instructed
to execute the sender's order by transmtting its paynent order by a
particul ar nmeans, the receiving bank may issue its paynent order by
the neans stated or by any nmeans as expeditious as the neans stated.

(d) Unless instructed by the sender, (i) the receiving bank may
not obtain paynent of its charges for services and expenses in
connection with the execution of the sender's order by issuing a
paynment order in an anmount equal to the anmount of the sender's order
| ess the amount of the charges, and (ii) may not instruct a
subsequent receiving bank to obtain paynent of its charges in the
sane anount.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 303. ERRONEQUS EXECUTI ON OF PAYMENT ORDER. (a) A
receiving bank that (i) executes the paynent order of the sender by
i ssuing a paynent order in an anount greater than the anount of the
sender's order or (ii) issues a paynment order in execution of the
sender's order and then issues a duplicate order, is entitled to
paynment of the anount of the sender's order under Section 4A 402(c)
if that subsection is otherwi se satisfied. The bank is entitled to
recover fromthe beneficiary of the erroneous order the excess
paynent received to the extent allowed by the | aw governing m st ake
and restitution.

(b) A receiving bank that executes the paynent order of the
sender by issuing a paynent order in an anount |ess than the anount
of the sender's order is entitled to paynment of the amount of the
sender's order under Section 4A. 402(c) if (i) that subsection is
otherw se satisfied and (ii) the bank corrects its m stake by issuing
an additional paynment order for the benefit of the beneficiary of the
sender's order. |If the error is not corrected, the issuer of the
erroneous order is entitled to receive or retain paynent fromthe
sender of the order it accepted only to the extent of the amount of
t he erroneous order. This subsection does not apply if the receiving
bank executes the sender's paynent order by issuing a paynent order
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in an anount |ess than the anmbunt of the sender's order for the
pur pose of obtaining paynment of its charges for services and expenses
pursuant to instruction of the sender.

(c) |If a receiving bank executes the paynment order of the
sender by issuing a paynent order to a beneficiary different fromthe
beneficiary of the sender's order and the funds transfer is conpleted
on the basis of that error, the sender of the paynent order that was
erroneously executed and all previous senders in the funds transfer
are not obliged to pay the paynent orders they issued. The issuer of
the erroneous order is entitled to recover fromthe beneficiary of
the order the paynent received to the extent allowed by the |aw
governi ng m stake and restitution.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.304. DUTY OF SENDER TO REPORT ERRONEQUSLY EXECUTED
PAYMENT ORDER. |If the sender of a paynent order that is erroneously
executed as stated in Section 4A. 303 receives notification fromthe
recei ving bank that the order was executed or that the sender's
account was debited with respect to the order, the sender has a duty
to exercise ordinary care to determne, on the basis of information
avai l able to the sender, that the order was erroneously executed and
to notify the bank of the relevant facts within a reasonable tinme not
exceedi ng 90 days after the notification fromthe bank was received
by the sender. |If the sender fails to performthat duty, the bank is
not obliged to pay interest on any anount refundable to the sender
under Section 4A. 402(d) for the period before the bank | earns of the
execution error. The bank is not entitled to any recovery fromthe
sender on account of a failure by the sender to performthe duty
stated in this section.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.305. LIABILITY FOR LATE OR | MPROPER EXECUTI ON OR
FAI LURE TO EXECUTE PAYMENT ORDER. (a) |If a funds transfer is
conpl eted but execution of a paynent order by the receiving bank in
breach of Section 4A 302 of this chapter results in delay in paynent
to the beneficiary, the bank is obliged to pay interest to either the
originator or the beneficiary of the funds transfer for the period of
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del ay caused by the inproper execution. Except as provided by
Subsection (c), additional danmages are not recoverable.

(b) If execution of a paynent order by a receiving bank in
breach of Section 4A 302 results in (i) nonconpl etion of the funds
transfer, (ii) failure to use an intermedi ary bank desi gnated by the
originator, or (iii) issuance of a paynent order that does not conply
with the terns of the paynent order of the originator, the bank is
liable to the originator for its expenses in the funds transfer and
for incidental expenses and interest |osses, to the extent not
covered by Subsection (a) of this section, resulting fromthe
i nproper execution. Except as provided by Subsection (c), additional
damages are not recoverabl e.

(c) In addition to the anobunts payabl e under Subsections (a)
and (b), damages, including consequential damages, are recoverable to
the extent provided in an express witten agreenent of the receiving
bank.

(d) If areceiving bank fails to execute a paynent order it was
obl i ged by express agreenent to execute, the receiving bank is |liable
to the sender for its expenses in the transaction and for incidental
expenses and interest |losses resulting fromthe failure to execute.
Addi ti onal damages, including consequential damages, are recoverable
to the extent provided in an express witten agreenent of the
recei ving bank, but are not otherw se recoverable.

(e) Reasonable attorney's fees are recoverable if demand for
conpensati on under Subsection (a) or (b) is made and refused before
an action is brought on the claim |If a claimis mde for breach of
an agreenent under Subsection (d) and the agreenent does not provide
for damages, reasonable attorney's fees are recoverable if demand for
conpensati on under Subsection (d) of this section is made and refused
before an action is brought on the cl aim

(f) Except as provided by this section, the liability of a
recei vi ng bank under Subsections (a) and (b) of this section may not
be varied by agreenent.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

SUBCHAPTER D. PAYMENT
Sec. 4A. 401. PAYMENT DATE. "Paynent date" of a paynment order
means the day on which the anount of the order is payable to the

Statute text rendered on: 1/29/2016 - 229 -



BUSI NESS AND COMVERCE CODE

beneficiary by the beneficiary's bank. The paynent date may be
determ ned by instruction of the sender but cannot be earlier than
the day the order is received by the beneficiary' s bank and, unless
ot herwi se determined, is the day the order is received by the
beneficiary's bank.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A 402. OBLI GATI ON OF SENDER TO PAY RECEI VI NG BANK. (a)
This section is subject to Sections 4A. 205 and 4A. 207.

(b) Wth respect to a paynment order issued to the beneficiary's
bank, acceptance of the order by the bank obliges the sender to pay
t he bank the amount of the order, but paynent is not due until the
paynent date of the order

(c) This subsection is subject to Subsection (e) and to Section
4A. 303. W th respect to a paynent order issued to a receiving bank
ot her than the beneficiary's bank, acceptance of the order by the
recei ving bank obliges the sender to pay the bank the anobunt of the
sender's order. Paynment by the sender is not due until the execution
date of the sender's order. The obligation of that sender to pay its
paynment order is excused if the funds transfer is not conpl eted by
acceptance by the beneficiary's bank of a paynent order instructing
paynent to the beneficiary of that sender's paynent order.

(d) If the sender of a paynent order pays the order and was not
obliged to pay all or part of the anmount paid, the bank receiving
paynent is obliged to refund paynent to the extent the sender was not
obliged to pay. Except as provided by Sections 4A 204 and 4A. 304,
interest is payable on the refundabl e amount fromthe date of
paynent .

(e) If a funds transfer is not conpleted as provi ded by
Subsection (c) and an internediary bank is obliged to refund paynent
as provided by Subsection (d) but is unable to do so because not
permtted by applicable | aw or because the bank suspends paynents, a
sender in the funds transfer that executed a paynment order in
conpliance with an instruction, as provided by Section 4A. 302(a)(1),
to route the funds transfer through that internediary bank is
entitled to receive or retain paynment fromthe sender of the paynent
order that it accepted. The first sender in the funds transfer that
i ssued an instruction requiring routing through that internediary
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bank is subrogated to the right of the bank that paid the
internediary bank to a refund as stated in Subsection (d).

(f) The right of the sender of a paynent order to be excused
fromthe obligation to pay the order as stated in Subsection (c) or
to receive a refund under Subsection (d) may not be varied by
agr eenent .

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 403. PAYMENT BY SENDER TO RECEI VI NG BANK. (a) Paynent
of the sender's obligation under Section 4A. 402 to pay the receiving
bank occurs as foll ows:

(1) |If the sender is a bank, paynent occurs when the
recei ving bank receives final settlenent of the obligation through a
Federal Reserve Bank or through a funds transfer system

(2) If the sender is a bank and the sender (i) credited an
account of the receiving bank with the sender, or (ii) caused an
account of the receiving bank in another bank to be credited, paynent
occurs when the credit is withdrawn or, if not withdrawn, at m dni ght
of the day on which the credit is w thdrawable and the receiving bank
| earns of that fact.

(3) |If the receiving bank debits an account of the sender
with the receiving bank, paynment occurs when the debit is nmade to the
extent the debit is covered by a withdrawable credit bal ance in the
account .

(b) If the sender and receiving bank are nenbers of a funds
transfer systemthat nets obligations multilaterally anong
partici pants, the receiving bank receives final settlenment when
settlenment is conplete in accordance with the rules of the system
The obligation of the sender to pay the anobunt of a paynent order
transmtted through the funds transfer system my be satisfied, to
the extent permtted by the rules of the system by setting off and
appl yi ng agai nst the sender's obligation the right of the sender to
recei ve paynent fromthe receiving bank of the amobunt of any ot her
paynent order transmitted to the sender by the receiving bank through
the funds transfer system The aggregate bal ance of obligations owed
by each sender to each receiving bank in the funds transfer system
may be satisfied, to the extent permtted by the rules of the system
by setting off and appl yi ng agai nst that bal ance the aggregate
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bal ance of obligations owed to the sender by other nenbers of the
system The aggregate bal ance is determ ned after the right of
setoff stated in the second sentence of this subsection has been
exer ci sed.

(c) If two banks transmt paynent orders to each other under an
agreenent that settlenent of the obligations of each bank to the
ot her under Section 4A. 402 will be made at the end of the day or
ot her period, the total anpbunt owed with respect to all orders
transmtted by one bank shall be set off against the total anount
owed with respect to all orders transmitted by the other bank. To
the extent of the setoff, each bank has nmade paynent to the other.

(d) In a case not covered by Subsection (a), the tine when
paynent of the sender's obligation under Section 4A 402(b) or (c)
occurs is governed by applicable principles of |aw that determ ne
when an obligation is satisfied.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A. 404. OBLI GATI ON OF BENEFI Cl ARY' S BANK TO PAY AND d VE
NOTI CE TO BENEFI Cl ARY. (a) Subject to Sections 4A. 211(e) and
4A. 405(d) and (e), if a beneficiary's bank accepts a paynent order,
the bank is obliged to pay the anbunt of the order to the beneficiary
of the order. Paynent is due on the paynent date of the order, but
i f acceptance occurs on the paynent date after the close of the funds
transfer business day of the bank, paynent is due on the next funds

transfer business day. |If the bank refuses to pay after demand by
the beneficiary and receipt of notice of particular circunstances
that will give rise to consequential danages as a result of

nonpaynent, the beneficiary may recover danmages resulting fromthe
refusal to pay to the extent the bank had notice of the damages,
unl ess the bank proves that it did not pay because of a reasonable
doubt concerning the right of the beneficiary to paynent.

(b) If a paynent order accepted by the beneficiary's bank
i nstructs paynment to an account of the beneficiary, the bank is
obliged to notify the beneficiary of receipt of the order before
m dni ght of the next funds transfer business day follow ng the
paynent date. |f the paynent order does not instruct paynment to an
account of the beneficiary, the bank is required to notify the
beneficiary only if notice is required by the order. Notice nmay be
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given by first class mail or any other nmeans reasonable in the
circunstances. |If the bank fails to give the required notice, the
bank is obliged to pay interest to the beneficiary on the amount of
t he paynment order fromthe day notice should have been given unti
the day the beneficiary | earned of receipt of the paynment order by
the bank. No other damages are recoverable. Reasonable attorney's
fees are recoverable if demand for interest is nade and refused
before an action is brought on the claim

(c) The right of a beneficiary to receive paynent and damages
as stated in Subsection (a) may not be varied by agreenent or a funds
transfer systemrule. The right of a beneficiary to be notified as
stated in Subsection (b) nay be varied by agreenent of the
beneficiary or by a funds transfer systemrule if the beneficiary is
notified of the rule before initiation of the funds transfer.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.405. PAYMENT BY BENEFI Cl ARY' S BANK TO BENEFI Cl ARY. (a)
| f the beneficiary's bank credits an account of the beneficiary of a
paynent order, paynent of the bank's obligation under Section
4A. 404(a) occurs when and to the extent:

(1) the beneficiary is notified of the right to wthdraw
the credit;

(2) the bank lawfully applies the credit to a debt of the
beneficiary; or

(3) funds with respect to the order are otherw se nade
avai l able to the beneficiary by the bank.

(b) If the beneficiary's bank does not credit an account of the
beneficiary of a paynent order, the tine when paynent of the bank's
obligation under Section 4A 404(a) occurs is governed by principles
of law that determ ne when an obligation is satisfied.

(c) Except as provided by Subsections (d) and (e), if the
beneficiary's bank pays the beneficiary of a paynent order under a
condition to paynent or agreenment of the beneficiary giving the bank
the right to recover paynent fromthe beneficiary if the bank does
not receive paynent of the order, the condition to paynent or
agreenent is not enforceable.

(d) A funds transfer systemrule may provide that paynents nade
to beneficiaries of funds transfers through the systemare
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provi sional until receipt of payment by the beneficiary's bank of the
paynent order is accepted. A beneficiary's bank that makes a paynent
that is provisional under the rule is entitled to refund fromthe
beneficiary if (i) the rule requires that both the beneficiary and
the originator be given notice of the provisional nature of the
paynment before the funds transfer is initiated, (ii) the beneficiary,
the beneficiary's bank and the originator's bank agreed to be bound
by the rule, and (iii) the beneficiary's bank did not receive paynent
of the paynent order that it accepted. |If the beneficiary is obliged
to refund paynment to the beneficiary's bank, acceptance of the
paynent order by the beneficiary's bank is nullified and no paynent
by the originator of the funds transfer to the beneficiary occurs
under Section 4A. 406.

(e) This subsection applies to a funds transfer that includes a
paynment order transmtted over a funds transfer systemthat (i) nets
obligations nultilaterally anmong participants, and (ii) has in effect
a | oss-sharing agreenment anong participants for the purpose of
provi di ng funds necessary to conplete settlenent of the obligations
of one or nore participants that do not neet their settl enment
obligations. |If the beneficiary's bank in the funds transfer accepts
a paynent order and the systemfails to conplete settlenent pursuant
toits rules with respect to any paynment order in the funds transfer:

(1) the acceptance by the beneficiary's bank is nullified
and no person has any right or obligation based on the acceptance;

(2) the beneficiary's bank is entitled to recover paynent
fromthe beneficiary;

(3) no paynent by the originator to the beneficiary occurs
under Section 4A. 406; and

(4) subject to Section 4A 402(e), each sender in the funds
transfer is excused fromits obligation to pay its paynment order
under Section 4A. 402(c) because the funds transfer has not been
conpl et ed.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A 406. PAYMENT BY ORI G NATOR TO BENEFI Cl ARY; DI SCHARGE
OF UNDERLYI NG OBLI GATION. (a) Subject to Sections 4A. 211(e) and
4A. 405(d) and (e), the originator of a funds transfer pays the
beneficiary of the originator's paynent order:
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(1) at the tine a paynent order for the benefit of the
beneficiary is accepted by the beneficiary's bank in the funds
transfer; and

(2) in an anmobunt equal to the amount of the order accepted
by the beneficiary's bank, but not nore than the anmount of the
originator's order.

(b) If paynment under Subsection (a) is nade to satisfy an
obligation, the obligation is discharged to the sane extent discharge
woul d result from paynent to the beneficiary of the sane anount in
noney, unless (i) the paynent under Subsection (a) of this section
was made by a nmeans prohibited by the contract of the beneficiary
with respect to the obligation, (ii) the beneficiary, within a
reasonable time after receiving notice of receipt of the order by the
beneficiary's bank, notified the originator of the beneficiary's
refusal of the paynent, (iii) funds with respect to the order were
not withdrawn by the beneficiary or applied to a debt of the
beneficiary, and (iv) the beneficiary would suffer a |loss that could
reasonably have been avoided if paynent had been nade by a neans
conplying with the contract. |f paynent by the originator does not
result in discharge under this section, the originator is subrogated
to the rights of the beneficiary to receive paynment fromthe
beneficiary's bank under Section 4A 404(a).

(c) For the purpose of determ ning whether discharge of an
obligation occurs under Subsection (b), if the beneficiary's bank
accepts a paynent order in an anmount equal to the anpbunt of the
originator's paynent order |ess charges of one or nore receiving
banks in the funds transfer, paynent to the beneficiary is deened to
be in the anobunt of the originator's order unless upon demand by the
beneficiary the originator does not pay the beneficiary the anmount of
t he deducted charges.

(d) Rights of the originator or of the beneficiary of a funds
transfer under this section may be varied only by agreenent of the
originator and the beneficiary.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

SUBCHAPTER E. M SCELLANEQUS PROVI SI ONS
Sec. 4A.501. VARI ATI ON BY AGREEMENT AND EFFECT OF FUNDS
TRANSFER SYSTEM RULE. (a) Except as otherwi se provided in this
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chapter, the rights and obligations of a party to a funds transfer
may be varied by agreenment of the affected party.

(b) "Funds transfer systemrule" neans a rule of an association
of banks (i) governing transm ssion of paynment orders by nmeans of a
funds transfer systemof the association or rights and obligations
with respect to those orders, or (ii) to the extent the rule governs
rights and obligations between banks that are parties to a funds
transfer in which a Federal Reserve Bank, acting as an internediary
bank, sends a paynent order to the beneficiary's bank. Except as
ot herwi se provided in this chapter, a funds transfer systemrule
governing rights and obligations between participati ng banks using
the systemnay be effective even if the rule conflicts with this
chapter and indirectly affects another party to the funds transfer
who does not consent to the rule. A funds transfer systemrule may
al so govern rights and obligations of parties other than
partici pating banks using the systemto the extent stated in Sections
4A. 404(c), 4A 405(d), and 4A.507(c).

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.502. CREDI TOR PROCESS SERVED ON RECEI VI NG BANK;  SETOFF
BY BENEFI Cl ARY' S BANK. (a) As used in this section, "creditor
process"” neans |evy, attachnent, garnishnent, notice of |ien,
sequestration, or simlar process issued by or on behalf of a
creditor or other claimant with respect to an account.

(b) This subsection applies to creditor process with respect to
an aut horized account of the sender of a paynent order if the
creditor process is served on the receiving bank. For the purpose of
determning rights with respect to the creditor process, if the
recei ving bank accepts the paynent order, the balance in the
aut hori zed account is deened to be reduced by the anopunt of the
paynent order to the extent the bank did not otherw se receive
paynent of the order, unless the creditor process is served at a tine
and in a manner affording the bank a reasonabl e opportunity to act on
it before the bank accepts the paynent order.

(c) If a beneficiary's bank has received a paynent order for
paynent to the beneficiary's account in the bank the follow ng rules
appl y:

(1) The bank may credit the beneficiary's account, and the
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anount credited nay be set off against an obligation owed by the
beneficiary to the bank or nmay be applied to satisfy creditor process
served on the bank with respect to the account.

(2) The bank may credit the beneficiary's account and all ow
wi t hdrawal of the anmpbunt credited unless creditor process with
respect to the account is served at a tine and in a manner affording
t he bank a reasonabl e opportunity to act to prevent w thdrawal .

(3) |If creditor process with respect to the beneficiary's
account has been served and the bank has had a reasonabl e opportunity
to act on it, the bank may not reject the paynment order except for a
reason unrelated to the service of process.

(d) Creditor process with respect to a paynent by the
originator to the beneficiary pursuant to a funds transfer my be
served only on the beneficiary's bank with respect to the debt owed
by that bank to the beneficiary. Any other bank served with the
creditor process is not obliged to act with respect to the process.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.503. | NJUNCTI ON OR RESTRAI NI NG ORDER W TH RESPECT TO
FUNDS TRANSFER. For proper cause and in conpliance with applicable
law, a court may restrain (i) a person fromissuing a paynment order
toinitiate a funds transfer, (ii) an originator's bank from
executing the paynent order of the originator, or (iii) the
beneficiary's bank fromrel easing funds to the beneficiary or the
beneficiary fromw thdrawi ng the funds. A court may not otherw se
restrain a person fromissuing a paynent order, paying or receivVving
paynent of a paynent order, or otherwi se acting with respect to a
funds transfer.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.504. ORDER IN WHI CH | TEM5 AND PAYMENT ORDERS MAY BE
CHARGED TO ACCOUNT; ORDER OF W THDRAWALS FROM ACCOUNT. (a) If a
recei ving bank has received nore than one paynent order of the sender
or one or nore paynment orders and other itens that are payable from
t he sender's account, the bank may charge the sender's account with
respect to the various orders and itens in any sequence.

(b) In determning whether a credit to an account has been
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wi t hdrawn by the hol der of the account or applied to a debt of the
hol der of the account, credits first made to the account are first
w t hdrawn or appli ed.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.505. PRECLUSI ON OF OBJECTION TO DEBI T OF CUSTOVER S
ACCOUNT. If a receiving bank has received paynent fromits custoner
with respect to a paynent order issued in the nane of the custoner as
sender and accepted by the bank, and the customer received
notification reasonably identifying the order, the custoner is
precluded fromasserting that the bank is not entitled to retain the
paynent unless the customer notifies the bank of the custoner's
objection to the paynment within one year after the notification was
recei ved by the custoner.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.506. RATE OF INTEREST. (a) |If, under this chapter, a
receiving bank is obliged to pay interest with respect to a paynent
order issued to the bank, the anobunt payable may be determ ned (i) by
agreenent of the sender and receiving bank, or (ii) by funds transfer
systemrule if the paynment order is transmtted through a funds
transfer system

(b) If the amobunt of interest is not determ ned by an agreenent
or rule as stated in Subsection (a), the anmount is cal cul ated by
mul ti plying the applicable Federal Funds rate by the anmount on which
interest is payable, and then multiplying the product by the nunber
of days for which interest is payable. The applicable Federal Funds
rate is the average of the Federal Funds rates published by the
Federal Reserve Bank of New York for each of the days for which
interest is payable divided by 360. The Federal Funds rate for any
day on which a published rate is not available is the sane as the
publ i shed rate for the next preceding day for which there is a
published rate. |If a receiving bank that accepted a paynent order is
required to refund paynent to the sender of the order because the
funds transfer was not conpleted, but the failure to conplete was not
due to any fault by the bank, the interest payable is reduced by a
percentage equal to the reserve requirenent on deposits of the
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recei vi ng bank.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.

Sec. 4A.507. CHOCE OF LAW (a) The followng rules apply
unl ess the affected parties otherw se agree or Subsection (c)
appl i es:

(1) The rights and obligations between the sender of a
paynent order and the receiving bank are governed by the | aw of the
jurisdiction in which the receiving bank is | ocat ed.

(2) The rights and obligations between the beneficiary's
bank and the beneficiary are governed by the law of the jurisdiction
in which the beneficiary's bank is | ocated.

(3) The issue of when paynent is made pursuant to a funds
transfer by the originator to the beneficiary is governed by the | aw
of the jurisdiction in which the beneficiary's bank is | ocated.

(b) If the parties described by each subdivision of Subsection
(a) have nmade an agreenent selecting the law of a particul ar
jurisdiction to govern rights and obligati ons between each other, the
| aw of that jurisdiction governs those rights and obligations as to
matters of construction and interpretation, whether or not the
paynent order or the funds transfer bears a reasonable relation to
that jurisdiction, and as to validity, to the extent permtted by
Section 1.301 of this code.

(c) A funds transfer systemrule may select the | aw of a
particular jurisdiction to govern (i) rights and obligations between
participating banks with respect to paynent orders transmtted or
processed through the system or (ii) the rights and obligations of
sone or all parties to a funds transfer any part of which is carried
out by means of the system A choice of | aw nmade pursuant to cl ause
(1) is binding on participating banks. A choice of |aw made pursuant
to clause (ii) is binding on the originator, other sender, or a
recei ving bank having notice that the funds transfer system m ght be
used in the funds transfer and of the choice of |aw by the system
when the originator, other sender, or receiving bank issued or
accepted a paynent order. The beneficiary of a funds transfer is
bound by the choice of law if, when the funds transfer is initiated,
the beneficiary has notice that the funds transfer system m ght be
used in the funds transfer and of the choice of |aw by the system
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The law of a jurisdiction selected pursuant to this Subsection (c)
may govern, as to matters of construction and interpretation, whether
or not the |law bears a reasonable relation to the matter in issue.

(d) In the event of inconsistency between an agreenent under
Subsection (b) and a choice-of-law rul e under Subsection (c), the
agreenent under Subsection (b) prevails.

(e) If a funds transfer is made by use of nore than one funds
transfer systemand there is inconsistency between choice-of-|aw
rules of the systens, the matter in issue is governed by the | aw of
the selected jurisdiction that has the nost significant relationship
to the matter in issue.

Added by Acts 1993, 73rd Leg., ch. 570, Sec. 7, eff. Sept. 1, 1993.
Amended by Acts 2003, 78th Leg., ch. 542, Sec. 16, eff. Sept. 1
2003.

CHAPTER 5. LETTERS OF CREDI T
Sec. 5.101. SHORT TITLE. This chapter may be cited as Uniform
Commerci al Code--Letters of Credit.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.102. DEFINITIONS. (a) in this chapter:

(1) "Adviser" means a person who, at the request of the
i ssuer, a confirner, or another adviser, notifies or requests another
adviser to notify the beneficiary that a letter of credit has been
i ssued, confirned, or anended.

(2) "Applicant"™ means a person at whose request or for
whose account a letter of credit is issued. The termincludes a
person who requests an issuer to issue a letter of credit on behalf
of another if the person naking the request undertakes an obligation
to reinburse the issuer

(3) "Beneficiary" neans a person who under the terns of a
letter of credit is entitled to have its conplying presentation
honored. The termincludes a person to whomdraw ng rights have been
transferred under a transferable letter of credit.

(4) "Confirmer" means a nom nated person who undertakes, at
the request or with the consent of the issuer, to honor a
presentation under a letter of credit issued by another.
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(5) "Dishonor" of a letter of credit neans failure tinely
to honor or to take an interimaction, such as acceptance of a draft,
that nay be required by the letter of credit.

(6) "Docunment" neans a draft or other demand, docunent of
title, investnment security, certificate, invoice, or other record,
statenment, or representation of fact, law, right, or opinion (i) that
is presented in a witten or other mediumpermtted by the letter of
credit or, unless prohibited by the letter of credit, by the standard
practice referred to in Section 5.108(e); and (ii) that is capable
of being exam ned for conpliance with the terns and conditions of the
letter of credit. A docunent may not be oral.

(7) "CGood faith" neans honesty in fact in the conduct or
transacti on concer ned.

(8) "Honor" of a letter of credit means performance of the
issuer's undertaking in the letter of credit to pay or deliver an
itemof value. Unless the letter of credit otherw se provides,
"honor" occurs:

(A) upon paynent;

(B) if the letter of credit provides for acceptance,
upon acceptance of a draft and, at maturity, its paynent; or

(© if the letter of credit provides for incurring a
deferred obligation, upon incurring the obligation and, at maturity,
its performance.

(9) "lssuer" nmeans a bank or other person that issues a
letter of credit, but does not include an individual who makes an
engagenent for personal, famly, or househol d purposes.

(10) "Letter of credit" neans a definite undertaking that
satisfies the requirenents of Section 5.104 by an issuer to a
beneficiary at the request or for the account of an applicant or, in
the case of a financial institution, to itself or for its own
account, to honor a documentary presentation by paynent or delivery
of an item of val ue.

(11) "Nom nated person” neans a person whomthe issuer

(A) designates or authorizes to pay, accept, negotiate,
or otherw se give value under a letter of credit; and

(B) undertakes by agreement or custom and practice to
rei mbur se.

(12) "Presentation"” neans delivery of a docunent to an
i ssuer or nom nated person for honor or giving of value under a
letter of credit.
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(13) "Presenter” neans a person naking a presentation as or
on behalf of a beneficiary or nom nated person.

(14) "Record" nmeans information that is inscribed on a
tangi ble mediumor that is stored in an electronic or other medi um
and is retrievable in perceivable form

(15) "Successor of a beneficiary" nmeans a person who
succeeds to substantially all of the rights of a beneficiary by
operation of law, including a corporation with or into which the
beneficiary has been nerged or consolidated, an adm nistrator, an
executor, a personal representative, a trustee in bankruptcy, a
debtor in possession, a liquidator, and a receiver.

(b) Definitions in other chapters of this code applying to this
chapter and the sections in which they appear are:

"Accept" or "Acceptance". Section 3.4009.

"Val ue". Sections 3.303 and 4. 211

(c) Chapter 1 contains certain additional general definitions
and principles of construction and interpretation applicable
t hroughout this chapter.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.103. SCOPE. (a) This chapter applies to letters of
credit and to certain rights and obligations arising out of
transactions involving letters of credit.

(b) The statenent of a rule in this chapter does not by itself
require, inply, or negate application of the sane or a different rule
to a situation not provided for, or to a person not specified, in
this chapter.

(c) Wth the exception of this subsection, Subsections (a) and
(d), Sections 5.102(a)(9) and (10), Section 5.106(d), Section
5.110(c), and Section 5.114(d) and except to the extent prohibited in
Sections 1.302 and 5.117(d), the effect of this chapter may be varied
by agreenent or by a provision stated or incorporated by reference in
an undertaking. A termin an agreenent or undertaking generally
excusing liability or generally limting renedies for failure to
performobligations is not sufficient to vary obligations prescri bed
by this chapter.

(d) Rights and obligations of an issuer to a beneficiary or a
nom nat ed person under a letter of credit are independent of the
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exi stence, performance, or nonperfornmance of a contract or
arrangenent out of which the letter of credit arises or which
underlies it, including contracts or arrangenents between the issuer
and the applicant and between the applicant and the beneficiary.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999;
Acts 2003, 78th Leg., ch. 542, Sec. 17, eff. Sept. 1, 2003.

Sec. 5.104. FORMAL REQU REMENTS. A letter of credit,
confirmation, advice, transfer, amendnent, or cancellation may be
issued in any formthat is a record and is authenticated:

(1) by a signature; or
(2) in accordance with the agreenent of the parties or the
standard practice referred to in Section 5.108(e).

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.105. CONSIDERATION. Consideration is not required to
i ssue, anend, transfer, or cancel a letter of credit, advice, or
confirmation.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.106. | SSUANCE, AMENDVENT, CANCELLATI ON, AND DURATI ON.
(a) Aletter of credit is issued and becones enforceabl e according
toits terns agai nst the issuer when the issuer sends or otherw se
transmts it to the person requested to advise or to the beneficiary.
A letter of credit is revocable only if it so provides.

(b) After a letter of credit is issued, rights and obligations
of a beneficiary, applicant, confirmer, and issuer are not affected
by an anendnent or cancellation to which that person has not
consented except to the extent the letter of credit provides that it
is revocable or that the issuer may anend or cancel the letter of
credit wthout that consent.

(c) If there is no stated expiration date or other provision
that determnes its duration, a letter of credit expires one year
after its stated date of issuance or, if no date is stated, after the
date on which it is issued.
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(d) Aletter of credit that states that it is perpetual expires
five years after its stated date of issuance or, if no date is
stated, after the date on which it is issued.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.107. CONFI RVER, NOM NATED PERSON, AND ADVI SER. (a) A
confirmer is directly obligated on a letter of credit and has the
rights and obligations of an issuer to the extent of its
confirmation. The confirner also has rights against and obligations
to the issuer as if the issuer were an applicant and the confirnmer
had issued the letter of credit at the request and for the account of
t he issuer.

(b) A nominated person who is not a confirmer is not obligated
to honor or otherw se give value for a presentation.

(c) A person requested to advise may decline to act as an
adviser. An adviser that is not a confirnmer is not obligated to
honor or give value for a presentation. An adviser undertakes to the
i ssuer and to the beneficiary accurately to advise the ternms of the
letter of credit, confirmation, amendnment, or advice received by that
person and undertakes to the beneficiary to check the apparent
authenticity of the request to advise. Even if the advice is
i naccurate, the letter of credit, confirmation, or amendment is
enf orceabl e as i ssued.

(d) A person who notifies a transferee beneficiary of the terns
of a letter of credit, confirmation, anmendnment, or advice has the
rights and obligations of an adviser under Subsection (c). The terns
in the notice to the transferee beneficiary may differ fromthe terns
in any notice to the transferor beneficiary to the extent permtted
by the letter of credit, confirmation, anmendnent, or advice received
by the person who so notifies.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.108. [ISSUER S RI GHTS AND OBLI GATIONS. (a) Except as
ot herwi se provided in Section 5.109, an issuer shall honor a
presentation that, as determ ned by the standard practice referred to
in Subsection (e), appears on its face strictly to conply with the
terms and conditions of the letter of credit. Except as otherw se
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provided in Section 5.113 and unl ess otherwi se agreed with the
applicant, an issuer shall dishonor a presentation that does not
appear so to conply.

(b) An issuer has a reasonable tine after presentation, but not
beyond the end of the seventh business day of the issuer after the
date of its receipt of docunents:

(1) to honor;

(2) if the letter of credit provides for honor to be
conpl eted nore than seven business days after presentation, to accept
a draft or incur a deferred obligation; or

(3) to give notice to the presenter of discrepancies in the
presentation.

(c) Except as otherwi se provided in Subsection (d), an issuer
is precluded fromasserting as a basis for dishonor any discrepancy
if tinely notice is not given or any discrepancy not stated in the
notice if tinely notice is given.

(d) Failure to give the notice specified in Subsection (b) or
to mention fraud, forgery, or expiration in the notice does not
preclude the issuer fromasserting as a basis for dishonor fraud or
forgery as described in Section 5.109(a) or expiration of the letter
of credit before presentation.

(e) An issuer shall observe standard practice of financial
institutions that regularly issue letters of credit. Determnation
of the issuer's observance of the standard practice is a matter of
interpretation for the court. The court shall offer the parties a
reasonabl e opportunity to present evidence of the standard practi ce.

(f) An issuer is not responsible for:

(1) the performance or nonperformance of the underlying
contract, arrangenent, or transaction;

(2) an act or omssion of others; or

(3) observance or know edge of the usage of a particular
trade other than the standard practice referred to in Subsection (e).

(g) |If an undertaking constituting a letter of credit under
Section 5.102(a)(10) contai ns nondocunentary conditions, an issuer
shal | disregard the nondocunentary conditions and treat themas if
t hey were not stated.

(h) An issuer that has dishonored a presentation shall return
t he docunents or hold them at the disposal of, and send advice to
that effect to, the presenter.

(1) An issuer that has honored a presentation as permtted or
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required by this chapter:

(1) is entitled to be reinbursed by the applicant in
i mredi ately avail able funds not |later than the date of its paynment of
f unds;

(2) takes the docunments free of clains of the beneficiary
or presenter;

(3) is precluded fromasserting a right of recourse on a
draft under Sections 3.414 and 3. 415;

(4) except as otherw se provided in Sections 5.110 and
5.117, is precluded fromrestitution of noney paid or other val ue
given by mstake to the extent the m stake concerns discrepancies in
t he docunents or tender that are apparent on the face of the
presentation; and

(5) is discharged to the extent of its performance under
the letter of credit unless the issuer honored a presentation in
which a required signature of a beneficiary was forged.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.109. FRAUD AND FORCERY. (a) |If a presentation is nmade
that appears on its face strictly to conply with the terns and
conditions of the letter of credit, but a required docunent is forged
or materially fraudul ent, or honor of the presentati on would
facilitate a material fraud by the beneficiary on the issuer or
appl i cant:

(1) the issuer shall honor the presentation if honor is
demanded by:

(A) a nonmi nated person who has given value in good
faith and without notice of forgery or material fraud,

(B) a confirmer who has honored its confirmation in
good faith;

(C© a holder in due course of a draft drawn under the
letter of credit that was taken after acceptance by the issuer or
nom nat ed person; or

(D) an assignee of the issuer's or nom nated person's
deferred obligation that was taken for value and w thout notice of
forgery or material fraud after the obligation was incurred by the
i ssuer or nom nated person; and

(2) the issuer, acting in good faith, may honor or dishonor
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the presentation in any other case.

(b) If an applicant clainms that a required docunment is forged
or materially fraudulent or that honor of the presentation would
facilitate a material fraud by the beneficiary on the issuer or
applicant, a court of conpetent jurisdiction may tenporarily or
permanent|ly enjoin the issuer fromhonoring a presentation or grant
simlar relief against the issuer or other persons only if the court
finds that:

(1) the relief is not prohibited under the | aw applicable
to an accepted draft or deferred obligation incurred by the issuer;

(2) a beneficiary, issuer, or nom nated person who may be
adversely affected is adequately protected against |loss that it may
suffer because the relief is granted;

(3) all of the conditions to entitle a person to the relief
under the law of this state have been nmet; and

(4) on the basis of the information subnmtted to the court,
the applicant is nore likely than not to succeed under its claim of
forgery or material fraud and the person demandi ng honor does not
qualify for protection under Subsection (a)(1).

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.110. WARRANTIES. (a) |If its presentation is honored,
t he beneficiary warrants:

(1) to the issuer, any other person to whom presentation is
made, and the applicant that there is no fraud or forgery of the kind
described in Section 5.109(a); and

(2) to the applicant that the drawi ng does not violate any
agreenent between the applicant and beneficiary or any other
agreenent intended by themto be augnented by the letter of credit.

(b) The warranties in Subsection (a) are in addition to
warranties arising under Chapters 3, 4, 7, and 8 because of the
presentation or transfer of docunents covered by any of those
chapters.

(c) Notw thstanding any agreenent or termto the contrary, the
warranties in Subsection (a) do not arise until the issuer honors the
letter of credit.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.
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Sec. 5.111. REMEDIES. (a) |If an issuer wongfully dishonors
or repudiates its obligation to pay noney under a letter of credit
before presentation, the beneficiary, successor, or nom nated person
presenting on its own behalf nmay recover fromthe issuer the anount
that is the subject of the dishonor or repudiation. |If the issuer's
obligation under the letter of credit is not for the paynent of
nmoney, the claimant nay obtain specific performance or, at the
claimant's el ection, recover an anount equal to the val ue of
performance fromthe issuer. |In either case, the claimnt may al so
recover incidental but not consequential damages. The claimant is
not obligated to take action to avoid danages that m ght be due from
the issuer under this subsection. |If, although not obligated to do
so, the claimant avoi ds damages, the claimant's recovery fromthe
i ssuer nust be reduced by the anobunt of danages avoi ded. The issuer
has the burden of proving the anount of damages avoided. In the case
of repudi ation the clai mant need not present any docunent.

(b) If an issuer wongfully dishonors a draft or demand
presented under a letter of credit or honors a draft or demand in
breach of its obligation to the applicant, the applicant nmay recover
damages resulting fromthe breach, including incidental but not
consequenti al danmages, |ess any anount saved as a result of the
br each.

(c) If an adviser or nom nated person other than a confirner
breaches an obligation under this chapter or an issuer breaches an
obl i gati on not covered in Subsection (a) or (b), a person to whomthe
obligation is owed may recover damages resulting fromthe breach
i ncluding incidental but not consequential damages, |ess any anount
saved as a result of the breach. To the extent of the confirmtion,
a confirmer has the liability of an issuer specified in this
subsection and Subsections (a) and (b).

(d) An issuer, nom nated person, or adviser who is found liable
under Subsection (a), (b), or (c) shall pay interest on the anount
owed t hereunder fromthe date of wongful dishonor or other
appropri ate date.

(e) Reasonable attorney's fees and ot her expenses of litigation
may be awarded to the prevailing party in an action in which a renedy
i s sought under this chapter.

(f) Danages that would ot herw se be payable by a party for
breach of an obligation under this chapter may be |iquidated by
agreenent or undertaking, but only in an anmount or by a formula that
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is reasonable in light of the harm antici pated.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.112. TRANSFER OF LETTER OF CREDIT. (a) Except as
ot herwi se provided in Section 5.113, unless a letter of credit
provides that it is transferable, the right of a beneficiary to draw
or otherw se demand performance under a letter of credit may not be
transferred.

(b) Even if a letter of credit provides that it is
transferable, the issuer may refuse to recognize or carry out a
transfer if:

(1) the transfer would violate applicable law, or

(2) the transferor or transferee has failed to conply with
any requirenent stated in the letter of credit or any other
requirenent relating to transfer inposed by the issuer which is
within the standard practice referred to in Section 5.108(e) or is
ot herwi se reasonabl e under the circunstances.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.113. TRANSFER BY OPERATION OF LAW (a) A successor of
a beneficiary may consent to amendnents, sign and present docunents,
and receive paynent or other itens of value in the name of the
beneficiary without disclosing its status as a successor.

(b) A successor of a beneficiary may consent to anendnents,
sign and present docunents, and receive paynent or other itens of
value in its own nane as the disclosed successor of the beneficiary.
Except as otherw se provided in Subsection (e), an issuer shal
recogni ze a discl osed successor of a beneficiary as beneficiary in
full substitution for its predecessor upon conpliance with the
requi renents for recognition by the issuer of a transfer of draw ng
rights by operation of |aw under the standard practice referred to in
Section 5.108(e) or, in the absence of such a practice, conpliance
wi th ot her reasonable procedures sufficient to protect the issuer.

(c) An issuer is not obliged to determ ne whether a purported
successor is a successor of a beneficiary or whether the signature of
a purported successor is genuine or authorized.

(d) Honor of a purported successor's apparently conplying
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presentati on under Subsection (a) or (b) has the consequences
specified in Section 5.108(i) even if the purported successor i s not
t he successor of a beneficiary. Docunents signed in the nanme of the
beneficiary or of a disclosed successor by a person who is neither
t he beneficiary nor the successor of the beneficiary are forged
docunents for the purposes of Section 5.1009.

(e) An issuer whose rights of reinbursenent are not covered by
Subsection (d) or substantially simlar |aw and any confirner or
nom nat ed person nmay decline to recognize a presentation under
Subsection (b).

(f) A beneficiary whose nane is changed after the issuance of a
letter of credit has the sanme rights and obligations as a successor
of a beneficiary under this section.

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.114. ASSI GNMENT COF PROCEEDS. (a) |In this section,
"proceeds of a letter of credit"” means the cash, check, accepted
draft, or other item of value paid or delivered upon honor or giving
of value by the issuer or any nom nated person under the letter of
credit. The termdoes not include a beneficiary's drawing rights or
docunents presented by the beneficiary.

(b) A beneficiary may assign its right to part or all of the
proceeds of a letter of credit. The beneficiary may do so before
presentation as a present assignment of its right to receive proceeds
contingent upon its conpliance with the terns and conditions of the
letter of credit.

(c) An issuer or nom nated person need not recognize an
assi gnment of proceeds of a letter of credit until it consents to the
assi gnnent .

(d) An issuer or noni nated person has no obligation to give or
wi thhold its consent to an assignnment of proceeds of a letter of
credit, but consent may not be unreasonably withheld if the assignee
possesses and exhibits the letter of credit and presentation of the
letter of credit is a condition to honor.

(e) R ghts of a transferee beneficiary or nom nated person are
i ndependent of the beneficiary's assignnment of the proceeds of a
letter of credit and are superior to the assignee's right to the
pr oceeds.
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(f) Neither the rights recognized by this section between an
assignee and an issuer, transferee beneficiary, or nom nated person
nor the issuer's or nom nated person's paynent of proceeds to an
assignee or a third person affect the rights between the assignee and
any person other than the issuer, transferee beneficiary, or
nom nat ed person. The node of creating and perfecting a security
interest in or granting an assignnment of a beneficiary's rights to
proceeds is governed by Chapter 9 or other |law.  Agai nst persons
ot her than the issuer, transferee beneficiary, or nom nated person,
the rights and obligations arising upon the creation of a security
interest or other assignment of a beneficiary's right to proceeds and
its perfection are governed by Chapter 9 or other |aw

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.115. STATUTE OF LIMTATIONS. An action to enforce a
right or obligation arising under this chapter nust be commenced
wi thin one year after the expiration date of the relevant letter of
credit or one year after the cause of action accrues, whichever
occurs later. A cause of action accrues when the breach occurs,
regardl ess of the aggrieved party's |ack of know edge of the breach.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.116. CHO CE OF LAWAND FORUM (a) The liability of an
i ssuer, nom nated person, or adviser for action or omssion is
governed by the |aw of the jurisdiction chosen by an agreenent in the
formof a record signed or otherw se authenticated by the affected
parties in the manner provided in Section 5.104 or by a provision in
the person's letter of credit, confirmation, or other undertaking.
The jurisdiction whose law is chosen need not bear any relation to
t he transaction.

(b) Unless Subsection (a) applies, the liability of an issuer,
nom nat ed person, or adviser for action or omi ssion is governed by
the law of the jurisdiction in which the person is |ocated. The
person is considered to be |ocated at the address indicated in the
person's undertaking. |If nore than one address is indicated, the
person is considered to be |ocated at the address from which the
person's undertaking was i ssued. For the purpose of jurisdiction,
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choice of law, and recognition of interbranch letters of credit, but
not enforcenent of a judgnent, all branches of a bank are considered
separate juridical entities, and a bank is considered to be |ocated
at the place where its relevant branch is considered to be |ocated
under this subsection

(c) Except as otherw se provided in this subsection, the
l[iability of an issuer, nom nated person, or adviser is governed by
any rules of customor practice, such as the Uniform Custons and
Practice for Docunentary Credits, to which the letter of credit,
confirmation, or other undertaking is expressly made subject. [If (i)
this chapter would govern the liability of an issuer, nom nated
person, or adviser under Subsection (a) or (b), (ii) the relevant
undertaki ng incorporates rules of customor practice, and (iii) there
is conflict between this chapter and those rules as applied to that
undertaki ng, those rules govern except to the extent of any conflict
wi th the nonvari abl e provisions specified in Section 5.103(c).

(d) If there is conflict between this chapter and Chapter 3, 4,
4A, or 9, this chapter governs.

(e) The forumfor settling disputes arising out of an
undertaking within this chapter may be chosen in the manner and with
t he binding effect that governing | aw may be chosen in accordance
wi th Subsection (a).

Amrended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.117. SUBROGATI ON OF | SSUER, APPLI CANT, AND NOM NATED
PERSON. (a) An issuer that honors a beneficiary's presentation is
subrogated to the rights of the beneficiary to the sanme extent as if
the issuer were a secondary obligor of the underlying obligation owed
to the beneficiary and of the applicant to the sane extent as if the
i ssuer were the secondary obligor of the underlying obligation owed
to the applicant.

(b) An applicant that reinburses an issuer is subrogated to the
rights of the issuer against any beneficiary, presenter, or nom nated
person to the sane extent as if the applicant were the secondary
obligor of the obligations owed to the issuer and has the rights of
subrogation of the issuer to the rights of the beneficiary stated in
Subsection (a).

(c) A nom nated person who pays or gives value against a draft
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or denmand presented under a letter of credit is subrogated to the
rights of:

(1) the issuer against the applicant to the sane extent as
if the nom nated person were a secondary obligor of the obligation
owed to the issuer by the applicant;

(2) the beneficiary to the sanme extent as if the nom nated
person were a secondary obligor of the underlying obligation owed to
the beneficiary; and

(3) the applicant to the sane extent as if the nom nated
person were a secondary obligor of the underlying obligation owed to
t he appli cant.

(d) Notw thstanding any agreenent or termto the contrary, the
rights of subrogation stated in Subsections (a) and (b) do not arise
until the issuer honors the letter of credit or otherw se pays, and
the rights in Subsection (c) do not arise until the nom nated person
pays or otherw se gives value. Until then, the issuer, the nom nated
person, and the applicant do not derive under this section present or
prospective rights formng the basis of a claim defense, or excuse.

Amended by Acts 1999, 76th Leg., ch. 4, Sec. 1, eff. Sept. 1, 1999.

Sec. 5.118. SECURITY | NTEREST OF | SSUER OR NOM NATED PERSON.
(a) An issuer or nom nated person has a security interest in a
docunent presented under a letter of credit to the extent that the
i ssuer or nom nated person honors or gives value for the
present ati on.

(b) So long as and to the extent that an issuer or nom nated
person has not been reinbursed or has not otherw se recovered the
val ue given with respect to a security interest in a docunent under
Subsection (a), the security interest continues and i s subject to
Chapter 9, but:

(1) a security agreenent is not necessary to make the
security interest enforceable under Section 9.203(b)(3);

(2) if the docunent is presented in a nmediumother than a
witten or other tangible nedium the security interest is perfected;
and

(3) if the docunent is presented in a witten or other
tangi ble nmediumand is not a certificated security, chattel paper, a
docunent of title, an instrunent, or a letter of credit, the security
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interest is perfected and has priority over a conflicting security
interest in the docunent so |long as the debtor does not have
possessi on of the docunent.

Added by Acts 1999, 76th Leg., ch. 414, Sec. 2.24, eff. July 1, 2001.

CHAPTER 7. DOCUMENTS OF TI TLE
SUBCHAPTER A. CGENERAL PROVI SI ONS
Sec. 7.101. SHORT TITLE. This chapter may be cited as Uniform
Commer ci al Code--Docunents of Title.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.102. DEFINITIONS AND INDEX OF DEFINITIONS. (a) In this
chapter, unless the context otherw se requires:
(1) "Bailee" neans a person that by a warehouse receipt,

bill of lading, or other docunent of title acknow edges possession of
goods and contracts to deliver them

(2) "Carrier" means a person that issues a bill of |ading.

(3) "Consignee" neans a person naned in a bill of lading to
whi ch or to whose order the bill prom ses delivery.

(4) "Consignor" means a person naned in a bill of |ading as

t he person from which the goods have been received for shipnent.

(5 "Delivery order"” neans a record that contains an order
to deliver goods directed to a warehouse, carrier, or other person
that in the ordinary course of business issues warehouse receipts or
bills of Iading.

(6) [Reserved.]

(7) "CGoods" neans all things that are treated as novabl e
for the purposes of a contract for storage or transportation.

(8) "lssuer" neans a bailee that issues a docunent of title
or, in the case of an unaccepted delivery order, the person that
orders the possessor of goods to deliver. The termincludes a person
for which an agent or enpl oyee purports to act in issuing a docunent
if the agent or enployee has real or apparent authority to issue
docunents, even if the issuer did not receive any goods, the goods
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were m sdescribed, or in any other respect the agent or enpl oyee
violated the issuer's instructions.

(9) "Person entitled under the docunent” neans the hol der,
in the case of a negotiable docunment of title, or the person to which
delivery of the goods is to be made by the terns of, or pursuant to
instructions in a record under, a nonnegotiable docunent of title.

(10) [Reserved.]

(11) " Shipper" neans a person that enters into a contract
of transportation with a carrier.

(12) "Sign" means, with present intent to authenticate or
adopt a record:

(A) to execute or adopt a tangible synbol; or
(B) to attach to or logically associate with the record
an el ectroni ¢ sound, synbol, or process.

(13) "Warehouse" neans a person engaged in the business of
storing goods for hire.

(b) Definitions in other chapters applying to this chapter and
the sections in which they appear are:

(1) "Contract for sale,"” Section 2.106.

(2) "Lessee in ordinary course of business,"” Section
2A. 103.

(3) "'Receipt' of goods," Section 2.103.

(c) In addition, Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.103. RELATION OF ARTICLE TO TREATY OR STATUTE. (a)

This chapter is subject to any treaty or statute of the United States
or aregulatory statute of this state to the extent the treaty,
statute, or regulatory statute is applicable.

(b) This chapter does not repeal or nodify any |aw prescribing
the formor contents of a document of title or the services or
facilities to be afforded by a bailee, or otherw se regulating a
bai |l ee' s businesses in respects not specifically treated in this
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chapter. However, violation of these | aws does not affect the status
of a docunment of title that otherwise conplies with the definition of
a docunent of title.

(c) This chapter nodifies, limts, and supersedes the federal
El ectronic Signatures in G obal and National Commrerce Act (15 U. S. C
Section 7001 et seq.) but does not nodify, limt, or supersede

Section 101(c) of that Act (15 U S.C. Section 7001(c)) or authorize
el ectronic delivery of any of the notices described in Section 103(b)
of that Act (15 U. S.C. Section 7003(b)).

(d) To the extent there is a conflict between Chapter 322 and
this chapter, this chapter governs.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Acts 2007, 80th Leg., RS., Ch. 885 (H B. 2278), Sec. 2.04, eff.
April 1, 2009.

Sec. 7.104. NEGOTI ABLE AND NONNEGOTI ABLE DOCUMENT OF TI TLE.
(a) A docunent of title is negotiable if by its terns the goods are
to be delivered to bearer or to the order of a named person

(b) A docunent of title other than one described in Subsection
(a) is nonnegotiable. A bill of lading that states that the goods
are consigned to a naned person is not made negoti able by a provision
that the goods are to be delivered only against an order in a record
signed by the sane or anot her naned person.

(c) A docunent of title is nonnegotiable if, at the time it is
i ssued, the docunent has a conspicuous | egend, however expressed,
that it is nonnegoti abl e.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.105. REISSUANCE | N ALTERNATIVE MEDIUM (a) Upon
request of a person entitled under an el ectronic docunent of title,
the issuer of the electronic docunent nay issue a tangi bl e docunent
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of title as a substitute for the el ectronic docunent if:

(1) the person entitled under the el ectronic docunent
surrenders control of the docunent to the issuer; and

(2) the tangible docunent when issued contains a statenent
that it is issued in substitution for the electronic docunent.

(b) Upon issuance of a tangible docunent of title in
substitution for an el ectronic docunment of title in accordance with
Subsection (a):

(1) the electronic docunent ceases to have any effect or
validity; and

(2) the person that procured issuance of the tangible
docunent warrants to all subsequent persons entitled under the
tangi bl e docunent that the warrantor was a person entitled under the
el ectroni ¢ docunent when the warrantor surrendered control of the
el ectroni ¢ docunent to the issuer.

(c) Upon request of a person entitled under a tangible docunent
of title, the issuer of the tangi bl e docunent may issue an electronic
docunent of title as a substitute for the tangi ble docunment if:

(1) the person entitled under the tangi ble docunent
surrenders possession of the docunent to the issuer; and

(2) the electronic docunent when issued contains a
statenent that it is issued in substitution for the tangible
docunent .

(d) Upon issuance of the electronic docunent of title in
substitution for a tangi ble docunent of title in accordance with
Subsection (c):

(1) the tangible docunent ceases to have any effect or
validity; and

(2) the person that procured issuance of the electronic
docunent warrants to all subsequent persons entitled under the
el ectroni ¢ docunent that the warrantor was a person entitled under
t he tangi bl e docunent when the warrantor surrendered possession of
t he tangi bl e docunent to the issuer.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.
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Sec. 7.106. CONTROL OF ELECTRONI C DOCUMENT OF TITLE. (a) A
person has control of an electronic docunment of title if a system
enpl oyed for evidencing the transfer of interests in the electronic
docurnent reliably establishes that person as the person to which the
el ectroni ¢ docunent was issued or transferred.

(b) A systemsatisfies Subsection (a), and a person is deened
to have control of an electronic docunent of title, if the docunent
is created, stored, and assigned in such a manner that:

(1) a single authoritative copy of the document exists
which is unique, identifiable, and, except as otherw se provided in
Subdi visions (4), (5), and (6), unalterable;

(2) the authoritative copy identifies the person asserting
control as:

(A) the person to which the docunent was issued; or

(B) if the authoritative copy indicates that the
docunent has been transferred, the person to which the docunment was
nost recently transferred;

(3) the authoritative copy is communi cated to and
mai nt ai ned by the person asserting control or its designated
cust odi an;

(4) copies or anendnents that add or change an identified
assignee of the authoritative copy can be nmade only with the consent
of the person asserting control;

(5) each copy of the authoritative copy and any copy of a
copy is readily identifiable as a copy that is not the authoritative
copy; and

(6) any anmendnent of the authoritative copy is readily
identifiable as authorized or unauthorized.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

SUBCHAPTER B. WAREHOUSE RECEI PTS: SPECI AL PROVI SI ONS
Sec. 7.201. PERSON THAT MAY | SSUE A WAREHOUSE RECEI PT; STORAGE
UNDER BOND. (a) A warehouse receipt may be issued by any warehouse.
(b) If goods, including distilled spirits and agri cul tural
commodities, are stored under a statute requiring a bond agai nst
withdrawal or a license for the issuance of receipts in the nature of
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war ehouse recei pts, a receipt issued for the goods is deened to be a
war ehouse recei pt even if issued by a person that is the owner of the
goods and is not a warehouse.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.202. FORM OF WAREHOUSE RECEI PT. (a) A warehouse
recei pt need not be in any particular form

(b) Unless a warehouse recei pt provides for each of the
foll owi ng, the warehouse is |iable for danages caused to a person
injured by its om ssion:

(1) the location of the warehouse facility where the goods
are stored;

(2) the date of issue of the receipt;

(3) the unique identification code of the receipt;

(4) a statenent whether the goods received will be
delivered to the bearer, to a naned person, or to a named person or
its order;

(5) the rate of storage and handling charges, but if goods
are stored under a field warehousing arrangenent, a statenment of that
fact is sufficient on a nonnegotiable receipt;

(6) a description of the goods or the packages cont ai ning
t hem

(7) the signature of the warehouse or its agent;

(8) if the receipt is issued for goods that the warehouse
owns, either solely, jointly, or in conmon with others, the fact of
t hat ownershi p; and

(9) a statenent of the anpbunt of advances made and of
l[iabilities incurred for which the warehouse clains a lien or
security interest, but if the precise anount of advances nade or of
liabilities incurred is, at the time of the issue of the receipt,
unknown to the warehouse or to its agent that issued the receipt, a
statenent of the fact that advances have been nmade or liabilities
incurred and the purpose of the advances or liabilities is
sufficient.

(c) A warehouse may insert in its receipt any terns that are
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not contrary to this title and do not inpair its obligation of
delivery under Section 7.403 or its duty of care under Section 7.204.
Any contrary provisions are ineffective.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.203. LIABILITY FOR NONRECEI PT OR M SDESCRI PTION. A
party to or purchaser for value in good faith of a docunent of title,
other than a bill of lading, that relies upon the description of the
goods in the docunment may recover fromthe issuer damages caused by
t he nonrecei pt or msdescription of the goods, except to the extent
t hat :

(1) the docunment conspicuously indicates that the issuer
does not know whether all or part of the goods in fact were received
or conformto the description, such as a case in which the
description is in terns of marks or |abels or kind, quantity, or
condition, or the receipt or description is qualified by "contents,
condition, and quality unknown," "said to contain,” or words of
simlar inmport, if the indication is true; or

(2) the party or purchaser otherw se has notice of the
nonrecei pt or m sdescription.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.204. DUTY OF CARE; CONTRACTUAL LI M TATI ON OF WAREHOUSE' S
LIABILITY. (a) A warehouse is liable for damages for |oss of or
injury to the goods caused by its failure to exercise care with
regard to the goods that a reasonably careful person would exercise
under simlar circunstances. However, unless otherw se agreed, the
war ehouse is not |iable for danmages that could not have been avoi ded
by the exercise of that care.

(b) Danmages may be |imted by a termin the warehouse receipt
or storage agreenent limting the anmount of liability in case of |oss
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or danage beyond which the warehouse is not liable. Such a
l[imtation is not effective with respect to the warehouse's liability
for conversion to its own use. The warehouse's liability, on request
of the bailor in a record at the tinme of signing such storage
agreenment or within a reasonable tinme after receipt of the warehouse
recei pt, may be increased on part or all of the goods covered by the
storage agreenent or the warehouse receipt. |In this event, increased
rates may be charged based on an increased val uation of the goods.

(c) Reasonable provisions as to the tinme and nmanner of
presenting clainms and commenci ng actions based on the bail nent may be
i ncluded in the warehouse recei pt or storage agreenent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.205. TITLE UNDER WAREHOUSE RECEI PT DEFEATED | N CERTAI N
CASES. A buyer in ordinary course of business of fungible goods sold
and delivered by a warehouse that is also in the business of buying
and selling such goods takes the goods free of any claimunder a
war ehouse recei pt even if the receipt is negotiable and has been duly
negot i at ed.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.206. TERM NATI ON OF STORACE AT WAREHOUSE' S OPTION. (a)
A war ehouse, by giving notice to the person on whose account the
goods are held and any other person known to claiman interest in the
goods, nmay require paynent of any charges and renoval of the goods
fromthe warehouse at the term nation of the period of storage fixed
by the docunment of title or, if a period is not fixed, within a
stated period not |less than 30 days after the warehouse gives notice.
| f the goods are not renpoved before the date specified in the notice,
t he warehouse may sell them pursuant to Section 7.210.

(b) If a warehouse in good faith believes that goods are about
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to deteriorate or decline in value to |l ess than the amount of its
l[ien within the tinme provided in Subsection (a) and Section 7.210,
t he warehouse may specify in the notice given under Subsection (a)
any reasonabl e shorter tine for renoval of the goods and, if the
goods are not renoved, nmay sell themat public sale held not |ess
t han one week after a single advertisenment or posting.

(c) If, as aresult of a quality or condition of the goods of
whi ch t he warehouse did not have notice at the tinme of deposit, the
goods are a hazard to other property, the warehouse facilities, or
ot her persons, the warehouse may sell the goods at public or private
sal e without advertisenment or posting on reasonable notification to
all persons known to claiman interest in the goods. |If the
war ehouse, after a reasonable effort, is unable to sell the goods, it
may di spose of themin any | awful manner and does not incur liability
by reason of that disposition.

(d) A warehouse shall deliver the goods to any person entitled
to themunder this chapter upon due demand nade at any tinme before
sale or other disposition under this section.

(e) A warehouse may satisfy its lien fromthe proceeds of any
sal e or disposition under this section but shall hold the bal ance for
delivery on the demand of any person to which the warehouse woul d
have been bound to deliver the goods.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.207. (GOODS MUST BE KEPT SEPARATE; FUNG BLE GOODS. (a)
Unl ess the warehouse recei pt provides otherw se, a warehouse shal
keep separate the goods covered by each receipt so as to permt at
all times identification and delivery of those goods. However,
different lots of fungi ble goods may be comm ngl ed.

(b) If different lots of fungi ble goods are conm ngled, the
goods are owned in common by the persons entitled thereto and the
war ehouse is severally |liable to each owner for that owner's share.
| f, because of overissue, a nmass of fungible goods is insufficient to
nmeet all the receipts the warehouse has issued against it, the
persons entitled include all holders to which overissued receipts
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have been duly negoti at ed.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.208. ALTERED WAREHOUSE RECEI PTS. |If a blank in a
negot i abl e tangi bl e warehouse recei pt has been filled in w thout
authority, a good faith purchaser for value and w thout notice of the
| ack of authority may treat the insertion as authorized. Any other
unaut hori zed alteration | eaves any tangi ble or el ectronic warehouse
recei pt enforceabl e against the issuer according to its original
t enor.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.209. LIEN OF WAREHOUSE. (a) A warehouse has a lien
agai nst the bailor on the goods covered by a warehouse receipt or
storage agreenent or on the proceeds thereof in its possession for
charges for storage or transportation, including denurrage and
term nal charges, insurance, |abor, or other charges, present or
future, in relation to the goods, and for expenses necessary for
preservation of the goods or reasonably incurred in their sale
pursuant to law. |If the person on whose account the goods are held
is liable for simlar charges or expenses in relation to other goods
whenever deposited and it is stated in the warehouse receipt or
storage agreenent that a lien is clainmed for charges and expenses in
relation to other goods, the warehouse also has a |lien against the
goods covered by the warehouse recei pt or storage agreenent or on the
proceeds thereof in its possession for those charges and expenses,
whet her or not the other goods have been delivered by the warehouse.
However, as agai nst a person to which a negoti abl e warehouse recei pt
is duly negotiated, a warehouse's lienis |imted to charges in an
amount or at a rate specified in the warehouse receipt or, if no
charges are so specified, to a reasonable charge for storage of the
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speci fic goods covered by the recei pt subsequent to the date of the
receipt.

(b) The warehouse may al so reserve a security interest under
Chapter 9 against the bailor for the maxi mum anount specified on the
recei pt for charges other than those specified in Subsection (a),
such as for noney advanced and interest. A security interest is
governed by Chapter 9.

(c) A warehouse's lien for charges and expenses under
Subsection (a) or a security interest under Subsection (b) is also
ef fective agai nst any person that so entrusted the bailor with
possessi on of the goods that a pledge of themby the bailor to a good
faith purchaser for value would have been valid. However, the lien
or security interest is not effective against a person that before
i ssuance of a docunent of title had a legal interest or a perfected
security interest in the goods and that did not:

(1) deliver or entrust the goods or any docunent covering
the goods to the bailor or the bailor's nom nee with actual or
apparent authority to ship, store, or sell; or with power to obtain
delivery under Section 7.403; or with power of disposition under
Section 2.403, 2A 304(a)(2), 2A.305(a)(2), or 9.320 or other statute
or rule of law, or

(2) acquiesce in the procurenent by the bailor or its
nom nee of any docunent.

(d) A warehouse's |ien on household goods for charges and
expenses in relation to the goods under Subsection (a) is also
effective against all persons if the depositor was the |egal
possessor of the goods at the tinme of deposit. In this subsection,
"househol d goods"” neans furniture, furnishings, or personal effects
used by the depositor in a dwelling.

(e) A warehouse loses its lien on any goods that it voluntarily
delivers or unjustifiably refuses to deliver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1971, 62nd Leg., p. 3048, ch. 1010, Sec. 1, eff. June
15, 1971.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Statute text rendered on: 1/29/2016 - 264 -


http://www.legis.state.tx.us/tlodocs/79R/billtext/html/SB01593F.HTM

BUSI NESS AND COMVERCE CODE

Sec. 7.210. ENFORCEMENT OF WAREHOUSE' S LIEN. (a) Except as
ot herwi se provided in Subsection (b), a warehouse's lien may be
enforced by public or private sale of the goods, in bulk or in
packages, at any time or place and on any terns that are commercially
reasonabl e, after notifying all persons known to claiman interest in
the goods. The notification nust include a statenent of the anobunt
due, the nature of the proposed sale, and the tinme and pl ace of any
public sale. The fact that a better price could have been obtai ned
by a sale at a different time or in a different method fromthat
sel ected by the warehouse is not of itself sufficient to establish
that the sale was not made in a conmercially reasonabl e manner. The
war ehouse has sold in a coonmercially reasonabl e manner if the
war ehouse sells the goods in the usual nmanner in any recogni zed
mar ket therefor, sells at the price current in that market at the
time of the sale, or has otherwise sold in conformty with
commercially reasonabl e practices anong dealers in the type of goods
sold. A sale of nore goods than apparently necessary to be offered
to ensure satisfaction of the obligation is not comrercially
reasonabl e, except in cases covered by the precedi ng sentence.

(b) A warehouse's lien on goods, other than goods stored by a
merchant in the course of its business, nay be enforced only if the
foll owing requirenents are satisfied:

(1) Al persons known to claiman interest in the goods
nmust be notifi ed.

(2) The notification nust include an item zed statenent of
the claim a description of the goods subject to the lien, a denmand
for payment within a specified tinme not |less than 10 days after
recei pt of the notification, and a conspi cuous statenent that unless
the claimis paid within that time the goods will be advertised for
sale and sold by auction at a specified tinme and pl ace.

(3) The sale nust conformto the terns of the notification.

(4) The sale nust be held at the nearest suitable place to
where the goods are held or stored.

(5) After the expiration of the tine given in the
notification, an advertisenent of the sale nmust be published once a
week for two weeks consecutively in a newspaper of general
circulation where the sale is to be held. The advertisenent nust
i nclude a description of the goods, the nane of the person on whose
account the goods are being held, and the tine and place of the sale.
The sal e nust take place at |east 15 days after the first
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publication. |[If there is no newspaper of general circulation where
the sale is to be held, the advertisenent nust be posted at |east 10
days before the sale in not |less than six conspicuous places in the
nei ghbor hood of the proposed sal e.

(c) Before any sale pursuant to this section, any person
claimng a right in the goods may pay the anobunt necessary to satisfy
the lien and the reasonabl e expenses incurred in conplying with this
section. In that event, the goods may not be sold but nust be
retai ned by the warehouse subject to the terns of the receipt and
this chapter.

(d) A warehouse may buy at any public sale held pursuant to
this section.

(e) A purchaser in good faith of goods sold to enforce a
war ehouse's |lien takes the goods free of any rights of persons
agai nst which the lien was valid, despite the warehouse's
nonconpl i ance with this section.

(f) A warehouse may satisfy its lien fromthe proceeds of any
sal e pursuant to this section but shall hold the balance, if any, for
delivery on demand to any person to which the warehouse woul d have
been bound to deliver the goods.

(g) The rights provided by this section are in addition to al
other rights allowed by law to a creditor against a debtor.

(h) If alienis on goods stored by a nerchant in the course of
its business, the lien may be enforced in accordance with Subsection
(a) or (b).

(i) A warehouse is liable for damages caused by failure to
conply with the requirenents for sale under this section and, in case
of wilful violation, is liable for conversion.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

SUBCHAPTER C. BILLS OF LADI NG  SPECI AL PROVI SI ONS
Sec. 7.301. LIABILITY FOR NONRECEI PT OR M SDESCRI PTI QN; "SAI D
TO CONTAIN'; "SH PPER' S LOAD AND COUNT"; | MPROPER HANDLING (a) A
consi gnee of a nonnegotiable bill of |ading which has given value in
good faith, or a holder to which a negotiable bill has been duly
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negoti ated, relying upon the description of the goods in the bill or
upon the date shown in the bill, may recover fromthe issuer danmages
caused by the msdating of the bill or the nonreceipt or

m sdescription of the goods, except to the extent that the docunent
of title indicates that the issuer does not know whether any part or
all of the goods in fact were received or conformto the description,
such as in a case in which the descriptionis in terns of nmarks or

| abel s or kind, quantity, or condition, or the receipt or description
is qualified by "contents or condition of contents of packages
unknown," "said to contain,” "shipper's weight, |oad and count," or
words of simlar inport, if that indication is true.

(b) If goods are | oaded by the issuer of the bill of [|ading,
the issuer shall count the packages of goods if shipped in packages
and ascertain the kind and quantity if shipped in bulk and words such
as "shipper's weight, |oad and count,” or words of simlar inport
i ndi cating that the description was made by the shipper are
i neffective except as to goods conceal ed by packages.

(c) If bulk goods are | oaded by a shipper that nmakes avail abl e
to the issuer of the bill of |ading adequate facilities for weighing
t hose goods, the issuer shall ascertain the kind and quantity within
a reasonable tinme after receiving the shipper's request in a record
to do so. In that case, "shipper's weight" or words of simlar
inmport are ineffective.

(d) The issuer, by including in the bill of |ading the words
"shi pper's weight, load and count,” or words of simlar inport, may
i ndicate that the goods were | oaded by the shipper, and, if that
statenent is true, the issuer is not |iable for damages caused by the
i mproper | oadi ng. However, om ssion of such words does not inply
liability for danmages caused by i nproper | oading.

(e) A shipper guarantees to the issuer the accuracy at the tinme
of shipnment of the description, marks, |abels, nunber, kind,
quantity, condition, and weight, as furnished by the shipper, and the
shi pper shall indemify the issuer against danmage caused by
i naccuracies in those particulars. This right of the issuer to that
indemmity does not limt its responsibility or liability under the
contract of carriage to any person other than the shipper.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
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1, 2005.

Sec. 7.302. THROUGH BILLS OF LADI NG AND SI M LAR DOCUMENTS OF
TITLE. (a) The issuer of a through bill of |ading or other document
of title enbodying an undertaking to be perfornmed in part by a person
acting as its agent or by a performng carrier is liable to any
person entitled to recover on the docunent for any breach by the
ot her person or the performng carrier of its obligation under the
docunment. However, to the extent that the bill covers an undertaki ng
to be perforned overseas or in territory not contiguous to the
continental United States or an undertaking including matters other
than transportation, this liability for breach by the other person or
the performng carrier may be varied by agreenent of the parties.

(b) If goods covered by a through bill of |ading or other
docurent of title enbodying an undertaking to be performed in part by
a person other than the issuer are received by that person, the
person is subject, with respect to its own perfornmance while the
goods are in its possession, to the obligation of the issuer. The
person's obligation is discharged by delivery of the goods to another
person pursuant to the docunment and does not include liability for
breach by any other person or by the issuer.

(c) The issuer of a through bill of |ading or other docunent of
title described in Subsection (a) is entitled to recover fromthe
performng carrier, or other person in possession of the goods when
the breach of the obligation under the docunent occurred:

(1) the anobunt it may be required to pay to any person
entitled to recover on the docunment for the breach, as may be
evi denced by any receipt, judgnent, or transcript of judgnent; and
(2) the amount of any expense reasonably incurred by the
i ssuer in defending any action commenced by any person entitled to
recover on the document for the breach

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.303. DI VERSI ON; RECONSI GNMENT; CHANGE OF | NSTRUCTI ONS.
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(a) Unless the bill of Iading otherwi se provides, a carrier may
deliver the goods to a person or destination other than that stated
in the bill or may ot herw se di spose of the goods, without liability

for msdelivery, on instructions from
(1) the holder of a negotiable bill;

(2) the consignor on a nonnegotiable bill even if the
consi gnee has given contrary instructions;
(3) the consignee on a nonnegotiable bill in the absence of

contrary instructions fromthe consignor, if the goods have arrived
at the billed destination or if the consignee is in possession of the
tangible bill or in control of the electronic bill; or
(4) the consignee on a nonnegotiable bill, if the consignee

is entitled as agai nst the consignor to dispose of the goods.

(b) Unless instructions described in Subsection (a) are
included in a negotiable bill of lading, a person to which the bil
is duly negotiated may hol d the bail ee according to the original
terns.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.304. TANG BLE BILLS OF LADING IN SET. (a) Except as
customary in international transportation, a tangible bill of |ading
may not be issued in a set of parts. The issuer is liable for
damages caused by violation of this subsection.

(b) If atangible bill of lading is lawmfully issued in a set of
parts, each of which contains an identification code and is expressed
to be valid only if the goods have not been delivered agai nst any
ot her part, the whole of the parts constitutes one bill.

(c) |If a tangible negotiable bill of lading is lawmfully issued
in a set of parts and different parts are negotiated to different
persons, the title of the holder to which the first due negotiation
is made prevails as to both the docunent of title and the goods even
if any | ater hol der may have received the goods fromthe carrier in
good faith and discharged the carrier's obligation by surrendering
its part.

(d) A person that negotiates or transfers a single part of a
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tangible bill of lading issued in a set is |liable to holders of that
part as if it were the whole set.

(e) The bailee is obliged to deliver in accordance with
Subchapter D against the first presented part of a tangible bill of
lading lawfully issued in a set. Delivery in this manner discharges
the bailee's obligation on the whole bill.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.305. DESTINATION BILLS. (a) Instead of issuing a bil
of lading to the consignor at the place of shipnent, a carrier, at
t he request of the consignor, may procure the bill to be issued at
destination or at any other place designated in the request.

(b) Upon request of any person entitled as against a carrier to
control the goods while in transit and on surrender of possession or

control of any outstanding bill of l|ading or other receipt covering
t he goods, the issuer, subject to Section 7.105, nmay procure a
substitute bill to be issued at any place designated in the request.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.306. ALTERED BILLS OF LADING  An unaut hori zed
alteration or filling in of a blank in a bill of l|ading | eaves the
bill enforceable according to its original tenor.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.307. LIEN OF CARRIER (a) A carrier has a lien on the
goods covered by a bill of lading or on the proceeds thereof inits
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possession for charges after the date of the carrier's receipt of the
goods for storage or transportation, including denurrage and term nal
charges, and for expenses necessary for preservation of the goods
incident to their transportation or reasonably incurred in their sale
pursuant to law. However, against a purchaser for value of a

negoti able bill of lading, a carrier's lienis |limted to charges
stated in the bill or the applicable tariffs or, if no charges are
stated, a reasonabl e charge.

(b) A lien for charges and expenses under Subsection (a) on
goods that the carrier was required by law to receive for
transportation is effective against the consignor or any person
entitled to the goods unless the carrier had notice that the
consi gnor | acked authority to subject the goods to those charges and
expenses. Any other lien under Subsection (a) is effective against
t he consi gnor and any person that permtted the bailor to have
control or possession of the goods unless the carrier had notice that
t he bailor |acked authority.

(c) Acarrier loses its lien on any goods that it voluntarily
delivers or unjustifiably refuses to deliver.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.308. ENFORCEMENT OF CARRRER S LIEN. (a) A carrier's
lien on goods may be enforced by public or private sale of the goods,
in bulk or in packages, at any tinme or place and on any terns that
are comercially reasonable, after notifying all persons known to
claiman interest in the goods. The notification nust include a
statenent of the anmount due, the nature of the proposed sale, and the
time and place of any public sale. The fact that a better price
coul d have been obtained by a sale at a different tinme or in a
different nethod fromthat selected by the carrier is not of itself
sufficient to establish that the sale was not nade in a commercially
reasonabl e manner. The carrier has sold goods in a comrercially
reasonabl e manner if the carrier sells the goods in the usual nmanner
in any recogni zed market therefor, sells at the price current in that
mar ket at the tinme of the sale, or has otherwise sold in conformty
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with comrercially reasonabl e practices anong dealers in the type of
goods sold. A sale of nore goods than apparently necessary to be
offered to ensure satisfaction of the obligation is not commercially
reasonabl e, except in cases covered by the precedi ng sentence.

(b) Before any sale pursuant to this section, any person
claimng a right in the goods may pay the anobunt necessary to satisfy
the lien and the reasonabl e expenses incurred in conplying with this
section. In that event, the goods may not be sold but nust be
retained by the carrier, subject to the terns of the bill of |ading
and this chapter.

(c) A carrier may buy at any public sale pursuant to this
section.

(d) A purchaser in good faith of goods sold to enforce a
carrier's lien takes the goods free of any rights of persons agai nst
which the lien was valid, despite the carrier's nonconpliance with
this section.

(e) A carrier may satisfy its lien fromthe proceeds of any
sal e pursuant to this section but shall hold the balance, if any, for
delivery on denmand to any person to which the carrier would have been
bound to deliver the goods.

(f) The rights provided by this section are in addition to al
other rights allowed by law to a creditor against a debtor.

(g) Acarrier's lien may be enforced pursuant to either
Subsection (a) or the procedure set forth in Section 7.210(b).

(h) Acarrier is liable for danages caused by failure to conply
with the requirenments for sale under this section and, in case of
wilful violation, is liable for conversion.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by Acts 1983, 68th Leg., p. 1532, ch. 290, Sec. 5, eff. Aug.
29, 1983.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.309. DUTY OF CARE; CONTRACTUAL LI M TATION OF CARRIER S
LIABILITY. (a) A carrier that issues a bill of |ading, whether
negoti abl e or nonnegoti abl e, shall exercise the degree of care in
relation to the goods which a reasonably careful person would
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exerci se under simlar circunstances. This subsection does not
affect any statute, regulation, or rule of law that inposes liability
upon a conmon carrier for damages not caused by its negligence.

(b) Danages may be limted by a termin the bill of |ading or
in a transportation agreenent that the carrier's liability may not
exceed a value stated in the bill or transportation agreenent if the
carrier's rates are dependent upon value and the consignor is
af forded an opportunity to declare a higher value and is advised of
the opportunity. However, such a limtation is not effective with
respect to the carrier's liability for conversion to its own use.

(c) Reasonable provisions as to the tinme and manner of
presenting clains and commenci ng actions based on the shipnent may be
included in a bill of lading or a transportation agreenent.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

SUBCHAPTER D. WAREHOUSE RECEI PTS AND BI LLS OF LADI NG  GENERAL
OBLI GATI ONS
Sec. 7.401. | RREGULARITIES IN I SSUE OF RECEI PT OR BILL OR
CONDUCT OF | SSUER. The obligations inposed by this chapter on an
i ssuer apply to a docunent of title even if:

(1) the docunment does not conply with the requirenents of
this chapter or of any other statute, rule, or regulation regarding
its issue, form or content;

(2) the issuer violated |laws regulating the conduct of its
busi ness;

(3) the goods covered by the docunent were owned by the
bai | ee when the docunent was issued; or

(4) the person issuing the docunent is not a warehouse but
t he docunent purports to be a warehouse receipt.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.
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Sec. 7.402. DUPLI CATE DOCUMENT OF TI TLE; OVERI SSUE. A
duplicate or any other docunent of title purporting to cover goods
al ready represented by an outstandi ng docunment of the sane issuer
does not confer any right in the goods, except as provided in the
case of tangible bills of lading in a set of parts, overissue of
docunents for fungi bl e goods, substitutes for |ost, stolen, or
destroyed docunents, or substitute docunments issued pursuant to
Section 7.105. The issuer is liable for danages caused by its
overissue or failure to identify a duplicate docunent by a
conspi cuous not ati on.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.403. OBLI GATI ON OF WAREHOUSE OR CARRI ER TO DELI VER;
EXCUSE. (a) A bailee shall deliver the goods to a person entitled
under a docunent of title if the person conplies with Subsections (b)
and (c), unless and to the extent that the bail ee establishes any of
the foll ow ng:

(1) delivery of the goods to a person whose recei pt was
rightful as against the clai mant;

(2) damage to or delay, |loss, or destruction of the goods
for which the bailee is not liable;

(3) previous sale or other disposition of the goods in
| awful enforcenent of a lien or on a warehouse's |awful term nation
of storage;

(4) the exercise by a seller of its right to stop delivery
pursuant to Section 2.705 or by a lessor of its right to stop
delivery pursuant to Section 2A 526

(5) a diversion, reconsignnent, or other disposition
pursuant to Section 7.303;

(6) release, satisfaction, or any other fact affording a
per sonal defense against the clainmant; or

(7) any other |awful excuse.

(b) A person claimng goods covered by a docunent of title
shal |l satisfy the bailee's lien if the bailee so requests or the
bailee is prohibited by Iaw fromdelivering the goods until the
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charges are paid.
(c) Unless a person claimng the goods is one agai nst which the
docunent of title does not confer a right under Section 7.503(a):

(1) the person claimng under a docunment shall surrender
possessi on or control of any outstandi ng negotiabl e docunent covering
t he goods for cancellation or indication of partial deliveries; and

(2) the bailee shall cancel the docunment or conspicuously
indicate in the docunent the partial delivery or be liable to any
person to which the docunent is duly negoti ated.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.404. NO LIABILITY FOR GOOD FAI TH DELI VERY PURSUANT TO
DOCUMENT OF TITLE. A bailee that in good faith has received goods
and delivered or otherw se di sposed of the goods according to the
terms of a docunent of title or pursuant to this chapter is not
liable for the goods even if:

(1) the person fromwhich the bailee received the goods did
not have authority to procure the docunent or to dispose of the
goods; or

(2) the person to which the bailee delivered the goods did
not have authority to receive the goods.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

SUBCHAPTER E. WAREHOUSE RECEI PTS AND BI LLS OF LADI NG  NEGOTI ATI ON
AND TRANSFER
Sec. 7.501. FORM OF NEGOTI ATI ON AND REQUI REMENTS OF DUE
NEGOTI ATION. (a) The following rules apply to a negoti able tangible
docunent of title:
(1) |If the docunent's original ternms run to the order of a
named person, the docunent is negotiated by the named person's
i ndorsenent and delivery. After the named person's indorsenent in
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bl ank or to bearer, any person nay negotiate the docunent by delivery
al one.

(2) If the docunent's original ternms run to bearer, it is
negoti ated by delivery al one.

(3) If the docunent's original ternms run to the order of a
named person and it is delivered to the naned person, the effect is
the sane as if the docunent had been negoti at ed.

(4) Negotiation of the docunent after it has been indorsed
to a named person requires indorsenent by the naned person as well as
del i very.

(5) A docunent is duly negotiated if it is negotiated in
the manner stated in this subsection to a holder that purchases it in
good faith, without notice of any defense against or claimto it on
the part of any person, and for value, unless it is established that
the negotiation is not in the regular course of business or financing
or involves receiving the docunent in settlenment or paynment of a
nonetary obligation.

(b) The following rules apply to a negotiable electronic
docunent of title:

(1) If the docunent's original terms run to the order of a
named person or to bearer, the document is negotiated by delivery of
t he docunent to anot her person. |ndorsenent by the naned person is
not required to negotiate the docunent.

(2) If the docunent's original ternms run to the order of a
nanmed person and the naned person has control of the docunent, the
effect is the sane as if the docunent had been negoti at ed.

(3) A docunent is duly negotiated if it is negotiated in
the manner stated in this subsection to a holder that purchases it in
good faith, without notice of any defense against or claimto it on
the part of any person, and for value, unless it is established that
the negotiation is not in the regular course of business or financing
or involves taking delivery of the docunent in settlenent or paynent
of a nonetary obligation.

(c) Indorsenent of a nonnegotiable docunent of title neither
makes it negotiable nor adds to the transferee's rights.

(d) The naming in a negotiable bill of |ading of a person to be
notified of the arrival of the goods does not limt the negotiability
of the bill or constitute notice to a purchaser of the bill of any

interest of that person in the goods.
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Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.502. RIGHTS ACQUI RED BY DUE NEGOTI ATION. (a) Subject
to Sections 7.205 and 7.503, a holder to which a negotiabl e docunent
of title has been duly negotiated acquires thereby:

(1) title to the docunent;

(2) title to the goods;

(3) all rights accruing under the |aw of agency or
estoppel, including rights to goods delivered to the bailee after the
docunent was issued; and

(4) the direct obligation of the issuer to hold or deliver
t he goods according to the terns of the docunent free of any defense
or claimby the issuer except those arising under the terns of the
docunent or under this chapter. |In the case of a delivery order, the
bai |l ee's obligation accrues only upon the bail ee's acceptance of the
delivery order and the obligation acquired by the holder is that the
i ssuer and any indorser will procure the acceptance of the bail ee.

(b) Subject to Section 7.503, title and rights acquired by due
negoti ation are not defeated by any stoppage of the goods represented
by the docunment of title or by surrender of the goods by the bailee
and are not inpaired even if:

(1) the due negotiation or any prior due negotiation
constituted a breach of duty;

(2) any person has been deprived of possession of a
negoti abl e tangi bl e docunent or control of a negotiable electronic
docunent by m srepresentation, fraud, accident, m stake, duress,
| oss, theft, or conversion; or

(3) a previous sale or other transfer of the goods or
docunent has been nade to a third person.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.

Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.
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Sec. 7.503. DOCUMENT OF TITLE TO GOODS DEFEATED I N CERTAI N
CASES. (a) A docunent of title confers no right in goods against a
person that before issuance of the docunent had a |legal interest or a
perfected security interest in the goods and that did not:

(1) deliver or entrust the goods or any docunent covering
the goods to the bailor or the bailor's nom nee with actual or
apparent authority to ship, store, or sell; with power to obtain
delivery under Section 7.403; or with power of disposition under
Section 2.403, 2A 304(a)(2), 2A.305(a)(2), or 9.320 or other statute
or rule of law, or

(2) acquiesce in the procurenent by the bailor or its
nom nee of any docunent.

(b) Title to goods based upon an unaccepted delivery order is
subject to the rights of any person to which a negotiabl e warehouse
receipt or bill of |ading covering the goods has been duly
negotiated. That title may be defeated under Section 7.504 to the
sanme extent as the rights of the issuer or a transferee fromthe
i ssuer.

(c) Title to goods based upon a bill of lading issued to a
freight forwarder is subject to the rights of any person to which a
bill issued by the freight forwarder is duly negotiated. However,
delivery by the carrier in accordance with Subchapter D pursuant to
its own bill of |ading discharges the carrier's obligation to
del i ver.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.25, eff. July 1,
2001.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.504. RIGHTS ACQUI RED I N ABSENCE OF DUE NEGOTI ATI ON;
EFFECT OF DI VERSI ON; STOPPAGE OF DELIVERY. (a) A transferee of a
docurent of title, whether negotiable or nonnegotiable, to which the
docunent has been delivered but not duly negotiated, acquires the
title and rights that its transferor had or had actual authority to
convey.

(b) In the case of a nonnegotiable docunent of title, until but
not after the bailee receives notice of the transfer, the rights of
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the transferee may be def eated:

(1) by those creditors of the transferor that could treat
the transfer as void under Section 2.402 or 2A 308;

(2) by a buyer fromthe transferor in ordinary course of
business if the bailee has delivered the goods to the buyer or
received notification of the buyer's rights;

(3) by a lessee fromthe transferor in ordinary course of
business if the bailee has delivered the goods to the | essee or
received notification of the | essee's rights; or

(4) as against the bailee, by good faith dealings of the
bailee with the transferor

(c) A diversion or other change of shipping instructions by the
consignor in a nonnegotiable bill of |ading which causes the bail ee
not to deliver the goods to the consignee defeats the consignee's
title to the goods if the goods have been delivered to a buyer in
ordi nary course of business or a |l essee in ordinary course of
busi ness and in any event defeats the consignee's rights against the
bai | ee.

(d) Delivery of the goods pursuant to a nonnegoti abl e docunent
of title may be stopped by a seller under Section 2.705 or a |essor
under Section 2A.526, subject to the requirenments of due notification
in those sections. A bailee honoring the seller's or lessor's
instructions is entitled to be indemified by the seller or |essor
agai nst any resulting | oss or expense.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.505. | NDORSER NOT GUARANTOR FOR OTHER PARTI ES. The
i ndorsenent of a tangi ble docunent of title issued by a bail ee does
not nmake the indorser liable for any default by the bail ee or
previ ous indorsers.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.
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Sec. 7.506. DELIVERY W THOUT | NDORSEMENT; RI GHT TO COWPEL
| NDORSEMENT. The transferee of a negotiable tangi ble docunent of
title has a specifically enforceable right to have its transferor
supply any necessary indorsenment, but the transfer becones a
negotiation only as of the tinme the indorsenent is supplied.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.507. WARRANTI ES ON NEGOTI ATI ON OR DELI VERY OF DOCUNMENT

OF TITLE. |If a person negotiates or delivers a docunent of title for
val ue, otherwi se than as a nere internediary under Section 7.508,
unl ess otherw se agreed, the transferor warrants to its imedi ate
purchaser only in addition to any warranty made in selling or |easing
t he goods that:

(1) the docunment is genuine;

(2) the transferor does not have know edge of any fact that
woul d i nmpair the docunent's validity or worth; and

(3) the negotiation or delivery is rightful and fully
effective with respect to the title to the docunent and the goods it
represents.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.508. WARRANTI ES OF COLLECTI NG BANK AS TO DOCUMENTS OF
TITLE. A collecting bank or other intermediary known to be entrusted
wi th docunents of title on behalf of another or with collection of a
draft or other claimagainst delivery of docunents warrants by the
delivery of the docunments only its own good faith and authority even
if the collecting bank or other intermediary has purchased or nade
advances against the claimor draft to be collected.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:
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Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.509. ADEQUATE COWVPLI ANCE W TH COMVERCI AL CONTRACT
Whet her a docunent of title is adequate to fulfill the obligations of
a contract for sale, a contract for |lease, or the conditions of a
letter of credit is determ ned by Chapter 2, 2A, or 5.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

SUBCHAPTER F. WAREHOUSE RECEI PTS AND BI LLS OF LADI NG M SCELLANEQUS
PROVI SI ONS

Sec. 7.601. LOST, STOLEN, OR DESTROYED DOCUMENTS OF TITLE. (a)
If a docunent of title is lost, stolen, or destroyed, a court may
order delivery of the goods or issuance of a substitute docunent and
the bailee may without liability to any person conply with the order.
| f the docunent was negotiable, a court may not order delivery of the
goods or issuance of a substitute docunent wi thout the claimnt's
posting security unless it finds that any person that may suffer |oss
as a result of nonsurrender of possession or control of the docunent
is adequately protected against the loss. |f the docunment was
nonnegoti able, the court may require security. The court may al so
order paynent of the bailee's reasonable costs and attorney's fees in
any action under this subsection.

(b) A bailee that wi thout court order delivers goods to a
person clai mng under a m ssing negotiabl e docunent of title is
liable to any person injured thereby. |If the delivery is not in good
faith, the bailee is liable for conversion. Delivery in good faith
is not conversion if the claimnt posts security with the bailee in
an armount at |east double the value of the goods at the tine of
posting to indemify any person injured by the delivery that files a
notice of claimwthin one year after the delivery.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:
Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
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1, 2005.

Sec. 7.602. ATTACHVENT OF GOODS COVERED BY NEGOTI ABLE DOCUMENT
OF TITLE. Unless a docunent of title was originally issued upon
delivery of the goods by a person that did not have power to dispose
of them a lien does not attach by virtue of any judicial process to
goods in the possession of a bailee for which a negotiabl e docunent
of title is outstandi ng unless possession or control of the docunent
is first surrendered to the bailee or the docunent's negotiation is
enjoined. The bailee may not be conpelled to deliver the goods
pursuant to process until possession or control of the docunent is
surrendered to the bailee or to the court. A purchaser of the
docunent for value w thout notice of the process or injunction takes
free of the lien inposed by judicial process.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

Sec. 7.603. CONFLICTI NG CLAI M5; | NTERPLEADER. If nore than one
person clains title to or possession of the goods, the bailee is
excused fromdelivery until the bailee has a reasonable tine to
ascertain the validity of the adverse clains or to cormmence an action
for interpleader. The bailee may assert an interpleader either in
defendi ng an action for nondelivery of the goods or by original
action.

Acts 1967, 60th Leg., p. 2343, ch. 785, Sec. 1, eff. Sept. 1, 1967.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 1, eff. Septenber
1, 2005.

CHAPTER 8. | NVESTMENT SECURI Tl ES
SUBCHAPTER A. SHORT TI TLE AND GENERAL NMATTERS
Sec. 8.101. SHORT TITLE. This chapter nay be cited as Uniform
Commerci al Code--1nvestnent Securities.
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Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.102. DEFINITIONS. (a) In this chapter:

(1) "Adverse claint neans a claimthat a claimnt has a
property interest in a financial asset and that it is a violation of
the rights of the claimant for another person to hold, transfer, or
deal with the financial asset.

(2) "Bearer form" as applied to a certificated security,
nmeans a formin which the security is payable to the bearer of the
security certificate according to its ternms but not by reason of an
i ndor senent .

(3) "Broker" neans a person defined as a broker or deal er
under the federal securities |laws, but w thout excluding a bank
acting in that capacity.

(4) "Certificated security” neans a security that is
represented by a certificate.

(5 "dearing corporation” neans:

(A) a person that is registered as a "cl earing agency"
under the federal securities |aws;

(B) a federal reserve bank; or

(© any other person that provides clearance or
settlenment services with respect to financial assets that would
require it to register as a clearing agency under the federal
securities laws but for an exclusion or exenption fromthe
registration requirenent, if its activities as a clearing
corporation, including pronulgation of rules, are subject to
regul ation by a federal or state governmental authority.

(6) "Communicate" neans to:

(A) send a signed witing; or

(B) transmt information by any nechani sm agreed on by
the persons transmtting and receiving the information.

(7) "Entitlement holder"” nmeans a person identified in the
records of a securities internediary as the person having a security
entitlement against the securities internmediary. |If a person
acquires a security entitlenent by virtue of Section 8.501(b)(2) or
(3), that person is the entitlenent hol der.

(8) "Entitlement order"” neans a notification comunicated
to a securities internmediary directing transfer or redenption of a
financial asset to which the entitlenment holder has a security
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entitlement.
(9) "Financial asset," except as otherw se provided in
Section 8.103, neans:

(A) a security;

(B) an obligation of a person or a share,
participation, or other interest in a person or in property or an
enterprise of a person that is, or is of a type, dealt in or traded
on financial markets or that is recognized in any area in which it is
issued or dealt in as a nediumfor investnent; or

(C© any property that is held by a securities
intermedi ary for another person in a securities account if the
securities internmediary has expressly agreed with the other person
that the property is to be treated as a financial asset under this
chapter.

As context requires, the termneans either the interest itself
or the nmeans by which a person's claimto it is evidenced, including
a certificated or uncertificated security, a security certificate, or
a security entitlenent.

(10) Reserved.

(11) "Indorsenent” nmeans a signature that al one or
acconpani ed by other words is made on a security certificate in
regi stered formor on a separate docunent for the purpose of
assigning, transferring, or redeemng the security or granting a
power to assign, transfer, or redeemit.

(12) "Instruction"” neans a notification communicated to the
i ssuer of an uncertificated security that directs that the transfer
of the security be registered or that the security be redeened.

(13) "Registered form" as applied to a certificated
security, neans a formin which:

(A) the security certificate specifies a person
entitled to the security; and

(B) a transfer of the security may be registered on
books mai ntained for that purpose by or on behalf of the issuer, or
the security certificate so states.

(14) "Securities internediary" neans:

(A) a clearing corporation; or

(B) a person, including a bank or broker, that in the
ordinary course of its business maintains securities accounts for
others and is acting in that capacity.

(15) "Security," except as otherw se provided in Section
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8.103, nmeans an obligation of an issuer or a share, participation, or
other interest in an issuer or in property or an enterprise of an
I ssuer:

(A) that is represented by a security certificate in
bearer or registered form or the transfer of which nmay be registered
on books maintained for that purpose by or on behalf of the issuer;

(B) that is one of a class or series or by its terns is
divisible into a class or series of shares, participations,
interests, or obligations; and

(C© that:

(i) is, or is of a type, dealt in or traded on
securities exchanges or securities markets; or

(i1i) is anmediumfor investnment and by its terns
expressly provides that it is a security governed by this chapter.

(16) "Security certificate" neans a certificate
representing a security.

(17) "Security entitlenment” neans the rights and property
interest of an entitlenent holder with respect to a financial asset
specified in Subchapter E.

(18) "Uncertificated security” neans a security that is not
represented by a certificate.

(b) Oher definitions applying to this chapter and the sections
in which they appear are:

Appropri ate person Section 8.107
Contr ol Section 8.106
Del i very Section 8.301
| nvest nent conpany security Section 8.103
| ssuer Section 8.201
Overi ssue Section 8.210
Prot ect ed purchaser Section 8.303
Securities account Section 8.501

(c) In addition, Chapter 1 contains general definitions and
principles of construction and interpretation applicable throughout
this chapter.

(d) The characterization of a person, business, or transaction
for purposes of this chapter does not determ ne the characterization
of the person, business, or transaction for purposes of any other
| aw, regul ation, or rule.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995;
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Acts 2003, 78th Leg., ch. 542, Sec. 18, eff. Sept. 1, 2003.

Sec. 8.103. RULES FOR DETERM NI NG WHETHER CERTAI N OBLI GATI ONS
AND | NTERESTS ARE SECURI TI ES OR FI NANCI AL ASSETS. (a) A share or
simlar equity interest issued by a corporation, business trust,
joint stock conpany, or simlar entity is a security.

(b) An investnent conpany security is a security. "lnvestnent
conpany security" nmeans a share or simlar equity interest issued by
an entity that is registered as an i nvestnment conpany under the
federal investnent conpany |aws, an interest in a unit investnent
trust that is so registered, or a face-anount certificate issued by a
face-anount certificate conpany that is so registered. "Ilnvestnent
conpany security" does not include an insurance policy or endowrent
policy or annuity contract issued by an insurance conpany.

(c) An interest in a partnership or limted liability conpany
is not a security unless it is dealt in or traded on securities
exchanges or in securities markets, its terns expressly provide that
it is a security governed by this chapter, or it is an investnent
conpany security. However, an interest in a partnership or limted
l[iability conpany is a financial asset if it is held in a securities
account .

(d) Awiting that is a security certificate is governed by
this chapter and not by Chapter 3, even though it also neets the
requi renents of that chapter. However, a negotiable instrunent
governed by Chapter 3 is a financial asset if it is held in a
securities account.

(e) An option or simlar obligation issued by a clearing
corporation to its participants is not a security, but is a financial
asset .

(f) A commopdity contract, as defined in Section 9.102(a)(15),
is not a security or a financial asset.

(g) A docunent of title, as defined in Section 1.201(b)(16), is
not a financial asset unless Section 8.102(a)(9)(C) applies.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 414, Sec. 2.26, eff. July 1, 2001.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 18, eff.
Septenber 1, 2005.
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Sec. 8.104. ACQUI SI TION OF SECURI TY OR FI NANCI AL ASSET OR
| NTEREST THEREIN. (a) A person acquires a security or an interest
t herein under this chapter if:

(1) the person is a purchaser to whoma security is
del i vered pursuant to Section 8.301; or
(2) the person acquires a security entitlenent to the

security pursuant to Section 8.501.

(b) A person acquires a financial asset, other than a security,
or an interest therein, under this chapter, if the person acquires a
security entitlenent to the financial asset.

(c) A person who acquires a security entitlenment to a security
or other financial asset has the rights specified in Subchapter E
but is a purchaser of any security, security entitlenent, or other
financial asset held by the securities intermediary only to the
extent provided in Section 8.5083.

(d) Unless the context shows that a different neaning is
i ntended, a person who is required by other law, regulation, rule, or
agreenent to transfer, deliver, present, surrender, exchange, or
otherwi se put in the possession of another person a security or
financial asset satisfies that requirenment by causing the other
person to acquire an interest in the security or financial asset
pursuant to Subsection (a) or (b).

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.105. NOTICE OF ADVERSE CLAIM (a) A person has notice
of an adverse claimif:
(1) the person knows of the adverse claim
(2) the person is aware of facts sufficient to indicate
that there is a significant probability that the adverse clai mexists
and deliberately avoids information that woul d establish the
exi stence of the adverse claim or
(3) the person has a duty, inposed by statute or
regul ation, to investigate whether an adverse claimexists, and the
i nvestigation so required would establish the existence of the
adverse claim
(b) Having know edge that a financial asset or interest therein
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is or has been transferred by a representative inposes no duty of
inquiry into the rightful ness of a transaction and is not notice of
an adverse claim However, a person who knows that a representative
has transferred a financial asset or interest therein in a
transaction that is, or whose proceeds are being used, for the
i ndi vi dual benefit of the representative or otherwi se in breach of
duty has notice of an adverse claim
(c) An act or event that creates a right to imediate
performance of the principal obligation represented by a security
certificate or sets a date on or after which the certificate is to be
presented or surrendered for redenption or exchange does not itself
constitute notice of an adverse claimexcept in the case of a
transfer nore than:
(1) one year after a date set for presentnent or surrender
for redenption or exchange; or
(2) six nonths after a date set for paynent of noney
agai nst presentation or surrender of the certificate, if noney was
avai |l abl e for paynent on that date.
(d) A purchaser of a certificated security has notice of an
adverse claimif the security certificate:
(1) whether in bearer or registered form has been indorsed
"for collection" or "for surrender” or for sone other purpose not
involving transfer; or
(2) is in bearer formand has on it an unanbi guous
statenent that it is the property of a person other than the
transferor, but the nmere witing of a name on the certificate is not
such a statenent.
(e) Filing of a financing statenment under Chapter 9 is not
noti ce of an adverse claimto a financial asset.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.106. CONTRCOL. (a) A purchaser has control of a
certificated security in bearer formif the certificated security is
delivered to the purchaser

(b) A purchaser has control of a certificated security in
registered formif the certificated security is delivered to the
pur chaser and:

(1) the certificate is indorsed to the purchaser or in
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bl ank by an effective indorsenent; or

(2) the certificate is registered in the nane of the
purchaser, on original issue or registration of transfer by the
i ssuer.

(c) A purchaser has control of an uncertificated security if:

(1) the uncertificated security is delivered to the
pur chaser; or

(2) the issuer has agreed that it will conply with
instructions originated by the purchaser w thout further consent by
the regi stered owner.

(d) A purchaser has control of a security entitlenment if:

(1) the purchaser becones the entitlenent hol der;

(2) the securities internediary has agreed that it wll
conply with entitlenment orders originated by the purchaser w thout
further consent by the entitlenent hol der; or

(3) another person has control of the security entitlenent
on behal f of the purchaser or, having previously acquired control of
the security entitlenment, acknow edges that it has control on behalf
of the purchaser.

(e) If aninterest in a security entitlenent is granted by the
entitlement holder to the entitlenment holder's own securities
internediary, the securities internediary has control.

(f) A purchaser who has satisfied the requirenents of
Subsection (c) or (d) has control, even if the registered owner in
t he case of Subsection (c) or the entitlenent holder in the case of
Subsection (d) retains the right to nake substitutions for the
uncertificated security or security entitlenent, to originate
instructions or entitlenent orders to the issuer or securities
intermedi ary, or otherw se to deal with the uncertificated security
or security entitlenent.

(g) An issuer or a securities internediary nay not enter into
an agreenent of the kind described in Subsection (c)(2) or (d)(2)
wi thout the consent of the registered owner or entitlenent hol der,
but an issuer or a securities internmediary is not required to enter
into such an agreenent even though the registered owner or
entitlenent holder so directs. An issuer or securities internediary
that has entered into such an agreenent is not required to confirm
t he exi stence of the agreenent to another party unless requested to
do so by the registered owner or entitlenent hol der.
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Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 414, Sec. 2.27, eff. July 1, 2001.

Sec. 8.107. VWHETHER | NDORSEMENT, | NSTRUCTI ON, OR ENTI TLEMENT
ORDER | S EFFECTI VE. (a) "Appropriate person" neans:

(1) wth respect to an indorsenent, the person specified by
a security certificate or by an effective special indorsenent to be
entitled to the security;

(2) wth respect to an instruction, the registered owner of
an uncertificated security;

(3) with respect to an entitlenent order, the entitlenent
hol der;

(4) if the person designated in Subdivision (1), (2), or
(3) is deceased, the designated person's successor taking under other
| aw or the designated person's personal representative acting for the
estate of the decedent; or

(5) if the person designated in Subdivision (1), (2), or
(3) lacks capacity, the designated person's guardi an, conservator, or
other simlar representative who has power under other law to
transfer the security or financial asset.

(b) An indorsenment, instruction, or entitlenent order is
effective if:

(1) it is nmade by the appropriate person;

(2) it is nmade by a person who has power under the |aw of
agency to transfer the security or financial asset on behalf of the
appropriate person, including, in the case of an instruction or
entitlenment order, a person who has control under Section 8.106(c)(2)
or (d)(2); or

(3) the appropriate person has ratified it or is otherw se
precluded fromasserting its ineffectiveness.

(c) An indorsenent, instruction, or entitlenment order nmade by a
representative is effective even if:

(1) the representative has failed to conply with a
controlling instrunent or with the | aw of the state having
jurisdiction of the representative relationship, including any |aw
requiring the representative to obtain court approval of the
transaction; or

(2) the representative's action in making the indorsenent,
instruction, or entitlenment order or using the proceeds of the
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transaction is otherwi se a breach of duty.

(d) If a security is registered in the nane of or specially
indorsed to a person described as a representative, or if a
securities account is maintained in the name of a person described as
a representative, an indorsenent, instruction, or entitlenment order
made by the person is effective even though the person is no |onger
serving in the described capacity.

(e) Effectiveness of an indorsenent, instruction, or
entitlement order is determned as of the date the indorsenent,
instruction, or entitlenment order is made, and an i ndorsenent,
instruction, or entitlenent order does not becone ineffective by
reason of any |ater change of circunstances.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.108. WARRANTIES IN DI RECT HOLDING. (a) A person who
transfers a certificated security to a purchaser for value warrants
to the purchaser, and an indorser, if the transfer is by indorsenent,
warrants to any subsequent purchaser, that:

(1) the certificate is genuine and has not been materially
al tered;

(2) the transferor or indorser does not know of any fact
that mght inpair the validity of the security;

(3) there is no adverse claimto the security;

(4) the transfer does not violate any restriction on
transfer;

(5) if the transfer is by indorsenent, the indorsenent is
made by an appropriate person, or if the indorsenment is by an agent,
t he agent has actual authority to act on behalf of the appropriate
person; and

(6) the transfer is otherwi se effective and rightful.

(b) A person who originates an instruction for registration of
transfer of an uncertificated security to a purchaser for val ue
warrants to the purchaser that:

(1) the instruction is made by an appropriate person, or if
the instruction is by an agent, the agent has actual authority to act
on behalf of the appropriate person;

(2) the security is valid;

(3) there is no adverse claimto the security; and
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(4) at the tine the instruction is presented to the issuer:
(A) the purchaser will be entitled to the registration
of transfer;

(B) the transfer will be registered by the issuer free
fromall liens, security interests, restrictions, and clains other
than those specified in the instruction;

(C the transfer will not violate any restriction on

transfer; and
(D) the requested transfer wll otherw se be effective
and rightful.

(c) A person who transfers an uncertificated security to a
purchaser for value and does not originate an instruction in
connection with the transfer warrants that:

(1) the uncertificated security is valid;

(2) there is no adverse claimto the security;

(3) the transfer does not violate any restriction on
transfer; and

(4) the transfer is otherwi se effective and rightful.

(d) A person who indorses a security certificate warrants to
t he issuer that:

(1) there is no adverse claimto the security; and
(2) the indorsenent is effective.
(e) A person who originates an instruction for registration of
transfer of an uncertificated security warrants to the issuer that:
(1) the instruction is effective; and
(2) at the tine the instruction is presented to the issuer
the purchaser will be entitled to the registration of transfer.

(f) A person who presents a certificated security for
regi stration of transfer or for paynment or exchange warrants to the
i ssuer that the person is entitled to the registration, paynent, or
exchange, but a purchaser for value and w thout notice of adverse
claims to whomtransfer is registered warrants only that the person
has no know edge of any unauthorized signature in a necessary
i ndor senent .

(g) |If a person acts as agent of another in delivering a
certificated security to a purchaser, the identity of the principa
was known to the person to whomthe certificate was delivered, and
the certificate delivered by the agent was received by the agent from
the principal or received by the agent from another person at the
direction of the principal, the person delivering the security
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certificate warrants only that the delivering person has authority to
act for the principal and does not know of any adverse claimto the
certificated security.

(h) A secured party who redelivers a security certificate
received, or after paynment and on order of the debtor delivers the
security certificate to another person, nakes only the warranties of
an agent under Subsection (Q).

(1) Except as otherw se provided in Subsection (g), a broker
acting for a customer nmekes to the issuer and a purchaser the
warranties provided in Subsections (a)-(f). A broker that delivers a
security certificate to its customer, or causes its custonmer to be
regi stered as the owner of an uncertificated security, nakes to the
custoner the warranties provided in Subsection (a) or (b), and has
the rights and privileges of a purchaser under this section. The
warranties of and in favor of the broker acting as an agent are in
addition to applicable warranties given by and in favor of the
cust oner.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.109. WARRANTIES IN I NDI RECT HOLDING (a) A person who
originates an entitlenent order to a securities internmediary warrants
to the securities internmediary that:

(1) the entitlenent order is nmade by an appropriate person,
or if the entitlenment order is by an agent, the agent has actual
authority to act on behalf of the appropriate person; and

(2) there is no adverse claimto the security entitlenent.

(b) A person who delivers a security certificate to a
securities internediary for credit to a securities account or
originates an instruction with respect to an uncertificated security
directing that the uncertificated security be credited to a
securities account nmakes to the securities internediary the
warranties specified in Section 8.108(a) or (b).

(c) |If a securities internmediary delivers a security
certificate to its entitlenent holder or causes its entitlenent
hol der to be registered as the owner of an uncertificated security,
the securities internmediary nakes to the entitlenent hol der the
warranties specified in Section 8.108(a) or (b).

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.
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Sec. 8.110. APPLICABILITY;, CHOCE OF LAW (a) The local |aw
of the issuer's jurisdiction, as specified in Subsection (d),
governs:

(1) the validity of a security;

(2) the rights and duties of the issuer with respect to
regi stration of transfer;

(3) the effectiveness of registration of transfer by the
i ssuer;

(4) whether the issuer owes any duties to an adverse
claimant to a security; and

(5) whether an adverse claimcan be asserted agai nst a
person to whomtransfer of a certificated or uncertificated security
is registered or a person who obtains control of an uncertificated
security.

(b) The local law of the securities internediary's
jurisdiction, as specified in Subsection (e), governs:

(1) acquisition of a security entitlenent fromthe
securities internediary;

(2) the rights and duties of the securities internediary
and entitlement holder arising out of a security entitlenent;

(3) whether the securities internediary owes any duties to
an adverse claimant to a security entitlenent; and

(4) whether an adverse claimcan be asserted agai nst a
person who acquires a security entitlement fromthe securities
internmediary or a person who purchases a security entitlenment or
interest therein froman entitlenent hol der.

(c) The local law of the jurisdiction in which a security
certificate is located at the tine of delivery governs whether an
adverse claimcan be asserted against a person to whomthe security
certificate is delivered.

(d) "lssuer's jurisdiction"” nmeans the jurisdiction under which
the issuer of the security is organized or, if permtted by the |aw
of that jurisdiction, the law of another jurisdiction specified by
the issuer. An issuer organized under the |law of this state may
specify the | aw of another jurisdiction as the | aw governing the
matters specified in Subsections (a)(2)-(5).

(e) The following rules determne a securities internmediary's
jurisdiction for purposes of this section:
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(1) |If an agreenent between the securities internediary and
its entitlenment hol der governing the securities account expressly
provides that a particular jurisdiction is the securities
internmediary's jurisdiction for purposes of this subchapter, this
chapter, or this title, that jurisdiction is the securities
intermediary's jurisdiction.

(2) If Subdivision (1) does not apply and an agreenent
between the securities internediary and its entitlenent hol der
governing the securities account expressly provides that the
agreenent is governed by the law of a particular jurisdiction, that
jurisdiction is the securities intermediary's jurisdiction.

(3) |If neither Subdivision (1) nor Subdivision (2) applies
and an agreenent between the securities internediary and its
entitlement hol der governing the securities account expressly
provi des that the securities account is maintained at an office in a
particular jurisdiction, that jurisdiction is the securities
intermediary's jurisdiction.

(4) If none of the precedi ng subdivisions applies, the
securities internediary's jurisdiction is the jurisdiction in which
the office identified in an account statenent as the office serving
the entitlement holder's account is |ocated.

(5) If none of the precedi ng subdivisions applies, the
securities internediary's jurisdiction is the jurisdiction in which
the chief executive office of the securities internediary is |ocated.

(f) A securities intermediary's jurisdiction is not determ ned
by:

(1) the physical location of certificates representing
financial assets;

(2) the jurisdiction in which is organi zed the issuer of
the financial asset wth respect to which an entitlenent hol der has a
security entitlenment; or

(3) the location of facilities for data processing or other
recor dkeepi ng concerning the account.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.28, eff. July 1,
2001.

Sec. 8.111. CLEARI NG CORPORATION RULES. A rule adopted by a
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cl earing corporation governing rights and obligations anong the
clearing corporation and its participants in the clearing corporation
is effective even if the rule conflicts with this chapter and affects
anot her party who does not consent to the rule.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.112. CREDITOR S LEGAL PROCESS. (a) The interest of a
debtor in a certificated security may be reached by a creditor only
by actual seizure of the security certificate by the officer making
the attachnent or |evy, except as otherw se provided in Subsection
(d). However, a certificated security for which the certificate has
been surrendered to the issuer nay be reached by a creditor by |egal
process on the issuer.

(b) The interest of a debtor in an uncertificated security may
be reached by a creditor only by | egal process on the issuer at its
chi ef executive office in the United States, except as otherw se
provi ded in Subsection (d).

(c) The interest of a debtor in a security entitlenent may be
reached by a creditor only by |legal process on the securities
internmediary with whom the debtor's securities account is maintained,
except as otherw se provided in Subsection (d).

(d) The interest of a debtor in a certificated security for
which the certificate is in the possession of a secured party, or in
an uncertificated security registered in the nane of a secured party,
or in a security entitlenment maintained in the name of a secured
party may be reached by a creditor by |egal process on the secured
party.

(e) A creditor whose debtor is the owner of a certificated
security, uncertificated security, or security entitlenent is
entitled to aid froma court of conpetent jurisdiction, by injunction
or otherwise, in reaching the certificated security, uncertificated
security, or security entitlenment or in satisfying the claimby nmeans
allowed at law or in equity in regard to property that cannot readily
be reached by other |egal process.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.113. STATUTE OF FRAUDS | NAPPLI CABLE. A contract or
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nodi fication of a contract for the sale or purchase of a security is
enf orceabl e whether or not there is a witing signed or record

aut henticated by a party agai nst whom enforcenent is sought, even if
the contract or nodification is not capable of performance within one
year of its making.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.114. EVI DENTI ARY RULES CONCERNI NG CERTI FI CATED
SECURI TIES. The following rules apply in an action on a certificated
security against the issuer

(1) Unless specifically denied in the pl eadings, each
signhature on a security certificate or in a necessary indorsenent is
adm tted.

(2) If the effectiveness of a signature is put in issue,

t he burden of establishing effectiveness is on the party claimng
under the signature, but the signature is presuned to be genuine or
aut hori zed.

(3) |If signatures on a security certificate are admtted or
establ i shed, production of the certificate entitles a holder to
recover on it unless the defendant establishes a defense or a defect
going to the validity of the security.

(4) If it is showm that a defense or defect exists, the
plaintiff has the burden of establishing that the plaintiff, or sone
person under whomthe plaintiff clains, is a person agai nst whomthe
def ense or defect cannot be asserted.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.115. SECURI TIES | NTERMEDI ARY AND OTHERS NOT LI ABLE TO
ADVERSE CLAI MANT. A securities internediary that has transferred a
financial asset pursuant to an effective entitlement order, or a
broker or other agent or bailee that has dealt with a financial asset
at the direction of its custonmer or principal, is not liable to a
person having an adverse claimto the financial asset, unless the
securities internediary, or broker or other agent or bail ee:

(1) took the action after it had been served with an
injunction, restraining order, or other |egal process enjoining it
fromdoing so issued by a court of conpetent jurisdiction and had a
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reasonabl e opportunity to act on the injunction, restraining order,
or other |egal process;

(2) acted in collusion with the wongdoer in violating the
rights of the adverse claimant; or

(3) in the case of a security certificate that has been
stolen, acted with notice of the adverse claim

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.116. SECURITI ES | NTERMVEDI ARY AS PURCHASER FOR VALUE. A
securities internediary that receives a financial asset and
establishes a security entitlenment to the financial asset in favor of
an entitlenent holder is a purchaser for value of the financial
asset. A securities internmediary that acquires a security
entitlenent to a financial asset from another securities internediary
acquires the security entitlenment for value if the securities
intermedi ary acquiring the security entitlenment establishes a
security entitlenent to the financial asset in favor of an
entitlenent hol der.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

SUBCHAPTER B. | SSUE AND | SSUER
Sec. 8.201. ISSUER (a) Wth respect to an obligation on or a
defense to a security, "issuer" includes a person that:

(1) places or authorizes the placing of its nane on a
security certificate, other than as authenticating trustee,
registrar, transfer agent, or the like, to evidence a share,
participation, or other interest in its property or in an enterprise
or to evidence its duty to performan obligation represented by the
certificate;

(2) creates a share, participation, or other interest in
its property or in an enterprise, or undertakes an obligation, that
is an uncertificated security;

(3) directly or indirectly creates a fractional interest in
its rights or property, if the fractional interest is represented by
a security certificate; or

(4) becones responsible for, or in place of, another person
descri bed as an issuer in this section.
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(b) Wth respect to an obligation on or defense to a security,
a guarantor is an issuer to the extent of its guaranty, whether or
not its obligation is noted on a security certificate.

(c) Wth respect to a registration of a transfer, "issuer”
means a person on whose behal f transfer books are maintained.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.202. |SSUER S RESPONSI BI LI TY AND DEFENSES; NOTI CE OF
DEFECT OR DEFENSE. (a) Even against a purchaser for val ue and
wi thout notice, the ternms of a certificated security include terns
stated on the certificate and terns made part of the security by
reference on the certificate to another instrunent, indenture, or
docunent or to a constitution, statute, ordinance, rule, regulation,
order, or the like to the extent the terns referred to do not
conflict with terns stated on the certificate. A reference under
this subsection does not of itself charge a purchaser for value with
notice of a defect going to the validity of the security, even if the
certificate expressly states that a person accepting it admts
notice. The terns of an uncertificated security include those stated
in any instrument, indenture, or docunent or in a constitution,
statute, ordinance, rule, regulation, order, or the |like pursuant to
whi ch the security is issued.

(b) The following rules apply if an issuer asserts that a
security is not valid:

(1) A security other than one issued by a governnent or
gover nment al subdi vi si on, agency, or instrunentality, even though
issued with a defect going to its validity, is valid in the hands of
a purchaser for value and without notice of the particul ar defect
unl ess the defect involves a violation of a constitutional provision.
In that case, the security is valid in the hands of a purchaser for
val ue and without notice of the defect, other than a purchaser who
t akes by original issue.

(2) Subdivision (1) applies to an issuer that is a
government or governmental subdivision, agency, or instrunentality
only if:

(A) there has been substantial conpliance with the
| egal requirenents governing the issue; or
(B) the issuer has received a substantial consideration
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for the issue as a whole or for the particular security and a stated
pur pose of the issue is one for which the issuer has power to borrow
noney or issue the security.

(c) Except as otherwi se provided in Section 8.205, |ack of
genui neness of a certificated security is a conplete defense, even
agai nst a purchaser for value and w thout notice.

(d) Al other defenses of the issuer of a security, including
nondel i very and conditional delivery of a certificated security, are
i neffective against a purchaser for value who has taken the
certificated security without notice of the particul ar defense.

(e) This section does not affect the right of a party to cancel
a contract for a security "when, as and if issued" or "when
distributed" in the event of a material change in the character of
the security that is the subject of the contract or in the plan or
arrangenment pursuant to which the security is to be issued or
di stri but ed.

(f) If a security is held by a securities internediary agai nst
whom an entitlenent hol der has a security entitlenment with respect to
the security, the issuer may not assert any defense that the issuer
could not assert if the entitlenment holder held the security
directly.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.203. STALENESS AS NOTI CE OF DEFECT OR DEFENSE. After an
act or event, other than a call that has been revoked, creating a
right to i nmmedi ate performance of the principal obligation
represented by a certificated security or setting a date on or after
whi ch the security is to be presented or surrendered for redenption
or exchange, a purchaser is charged with notice of any defect in its
i ssue or defense of the issuer if the act or event:

(1) requires the paynent of noney, the delivery of a
certificated security, the registration of transfer of an
uncertificated security, or any of themon presentation or surrender
of the security certificate, the noney or security is available on
the date set for paynent or exchange, and the purchaser takes the
security nore than one year after that date; or

(2) is not covered by Subdivision (1) and the purchaser
takes the security nore than two years after the date set for
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surrender or presentation or the date on which performance becane
due.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.204. EFFECT OF | SSUER S RESTRI CTI ON ON TRANSFER. A
restriction on transfer of a security inposed by the issuer, even if
otherwise lawful, is ineffective against a person w thout know edge
of the restriction unless:

(1) the security is certificated and the restriction is
not ed conspicuously on the security certificate; or

(2) the security is uncertificated and the regi stered owner
has been notified of the restriction.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.205. EFFECT OF UNAUTHORI ZED SI GNATURE ON SECURI TY
CERTI FI CATE. An unaut hori zed signature placed on a security
certificate before or in the course of issue is ineffective, but the
signature is effective in favor of a purchaser for value of the
certificated security if the purchaser is without notice of the |ack
of authority and the signing has been done by:

(1) an authenticating trustee, registrar, transfer agent,
or other person entrusted by the issuer with the signing of the
security certificate or of simlar security certificates or with the
i medi ate preparation for signing of any of them or

(2) an enployee of the issuer, or of any of the persons
listed in Subdivision (1), entrusted with responsible handling of the
security certificate.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.206. COVPLETI ON OR ALTERATI ON OF SECURI TY CERTI FI CATE
(a) |If a security certificate contains the signatures necessary to
its issue or transfer but is inconplete in any other respect:
(1) any person may conplete it by filling in the bl anks as
aut hori zed; and
(2) even if the blanks are incorrectly filled in, the
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security certificate as conpleted is enforceable by a purchaser who
took it for value and without notice of the incorrectness.

(b) A conplete security certificate that has been inproperly
altered, even if fraudulently, remains enforceable, but only
according to its original termns.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.207. RIGHTS AND DUTIES OF | SSUER W TH RESPECT TO
REG STERED OMNERS. (a) Before due presentnment for registration of
transfer of a certificated security in registered formor of an
instruction requesting registration of transfer of an uncertificated
security, the issuer or indenture trustee may treat the registered
owner as the person exclusively entitled to vote, receive
notifications, and otherwi se exercise all the rights and powers of an
owner .

(b) This chapter does not affect the liability of the
regi stered owner of a security for a call, assessnent, or the like.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.208. EFFECT OF SI GNATURE OF AUTHENTI CATI NG TRUSTEE
REG STRAR, OR TRANSFER AGENT. (a) A person signing a security
certificate as authenticating trustee, registrar, transfer agent, or
the like warrants to a purchaser for value of the certificated
security, if the purchaser is without notice of a particular defect,
t hat :

(1) the certificate is genuine;

(2) the person's own participation in the issue of the
security is within the person's capacity and within the scope of the
authority received by the person fromthe issuer; and

(3) the person has reasonable grounds to believe that the
certificated security is in the formand within the anount the issuer
is authorized to issue.

(b) Unless otherw se agreed, a person signing under Subsection
(a) does not assune responsibility for the validity of the security
i n other respects.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.
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Sec. 8.209. ISSUER S LIEN. A lien in favor of an issuer on a
certificated security is valid against a purchaser only if the right
of the issuer to the lien is noted conspicuously on the security
certificate.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1996.

Sec. 8.210. OVERISSUE. (a) In this section, "overissue" neans
the issue of securities in excess of the amobunt the issuer has
corporate power to issue, but an overissue does not occur if
appropriate action has cured the overi ssue.

(b) Except as otherw se provided in Subsections (c) and (d),
the provisions of this chapter that validate a security or conpel its
i ssue or reissue do not apply to the extent that validation, issue,
or reissue would result in overissue.

(c) If an identical security not constituting an overissue is
reasonably avail able for purchase, a person entitled to issue or
val i dation may conpel the issuer to purchase the security and deliver
it if certificated or register its transfer if uncertificated,
agai nst surrender of any security certificate the person hol ds.

(d) If a security is not reasonably available for purchase, a
person entitled to issue or validation may recover fromthe issuer
the price the person or the | ast purchaser for value paid for it with
interest fromthe date of the person's demand.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

SUBCHAPTER C. TRANSFER OF CERTI FI CATED AND UNCERTI FI CATED SECURI Tl ES
Sec. 8.301. DELIVERY. (a) Delivery of a certificated security
to a purchaser occurs when
(1) the purchaser acquires possession of the security
certificate;
(2) another person, other than a securities internediary,
ei ther acquires possession of the security certificate on behalf of
t he purchaser or, having previously acquired possession of the
certificate, acknow edges that it holds for the purchaser; or
(3) a securities internediary acting on behalf of the
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pur chaser acquires possession of the security certificate, only if
the certificate is in registered formand is (i) registered in the
name of the purchaser, (ii) payable to the order of the purchaser, or
(1i1) specially indorsed to the purchaser by an effective indorsenent
and has not been indorsed to the securities intermediary or in blank.
(b) Delivery of an uncertificated security to a purchaser

occurs when:

(1) the issuer registers the purchaser as the registered
owner, on original issue or registration of transfer; or

(2) another person, other than a securities internediary,
ei ther becones the registered owner of the uncertificated security on
behal f of the purchaser or, having previously becone the registered
owner, acknow edges that it holds for the purchaser.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 414, Sec. 2.29, eff. July 1, 2001.

Sec. 8.302. RICGHTS OF PURCHASER. (a) Except as otherw se
provi ded in Subsections (b) and (c), a purchaser of a certificated or
uncertificated security acquires all rights in the security that the
transferor had or had power to transfer.

(b) A purchaser of alimted interest acquires rights only to
the extent of the interest purchased.

(c) A purchaser of a certificated security who as a previous
hol der had notice of an adverse claimdoes not inprove its position
by taking froma protected purchaser.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995;
Acts 1999, 76th Leg., ch. 414, Sec. 2.30, eff. July 1, 2001.

Sec. 8.303. PROTECTED PURCHASER. (a) "Protected purchaser”
means a purchaser of a certificated or uncertificated security, or of
an interest therein, who:

(1) gives val ue;

(2) does not have notice of any adverse claimto the
security; and

(3) obtains control of the certificated or uncertificated
security.

(b) In addition to acquiring the rights of a purchaser, a
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protected purchaser also acquires its interest in the security free
of any adverse claim

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.304. |INDORSEMENT. (a) An indorsenent may be in blank
or special. An indorsenent in blank includes an indorsenent to
bearer. A special indorsenment specifies to whoma security is to be
transferred or who has power to transfer it. A holder may convert a
bl ank i ndorsenment to a special indorsenent.

(b) An indorsement purporting to be only of part of a security
certificate representing units intended by the issuer to be
separately transferable is effective to the extent of the
i ndor senent .

(c) An indorsenent, whether special or in blank, does not
constitute a transfer until delivery of the certificate on which it
appears or, if the indorsenent is on a separate docunent, unti
delivery of both the docunent and the certificate.

(d) If a security certificate in registered form has been
delivered to a purchaser without a necessary indorsenent, the
purchaser may becone a protected purchaser only when the indorsenent
is supplied. However, against a transferor, a transfer is conplete
on delivery and the purchaser has a specifically enforceable right to
have any necessary indorsenent supplied.

(e) An indorsenment of a security certificate in bearer form may
give notice of an adverse claimto the certificate, but it does not
otherwi se affect a right to registration that the hol der possesses.

(f) Unless otherw se agreed, a person maki ng an i ndor senment
assunes only the obligations provided in Section 8.108 and not an
obligation that the security will be honored by the issuer.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.305. INSTRUCTION. (a) |If an instruction has been
originated by an appropriate person but is inconplete in any other
respect, any person may conplete it as authorized and the issuer may
rely on it as conpleted, even though it has been conpl eted
incorrectly.

(b) Unless otherwi se agreed, a person initiating an instruction
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assumes only the obligations inposed by Section 8.108 and not an
obligation that the security will be honored by the issuer.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.306. EFFECT OF GUARANTEEI NG SI GNATURE, | NDORSEMENT, OR
| NSTRUCTION. (a) A person who guarantees a signature of an indorser
of a security certificate warrants that at the tinme of signing:

(1) the signature was genui ne;

(2) the signer was an appropriate person to indorse or, if
the signature is by an agent, the agent had actual authority to act
on behalf of the appropriate person; and

(3) the signer had | egal capacity to sign

(b) A person who guarantees a signature of the originator of an
instruction warrants that at the tinme of signing:

(1) the signature was genui ne;

(2) the signer was an appropriate person to originate the
instruction or, if the signature is by an agent, the agent had actual
authority to act on behalf of the appropriate person, if the person
specified in the instruction as the regi stered owner was, in fact,
the regi stered owner, as to which fact the signature guarantor does
not make a warranty; and

(3) the signer had | egal capacity to sign

(c) A person who specially guarantees the signature of an
originator of an instruction nakes the warranties of a signature
guar ant or under Subsection (b) and also warrants that at the tinme the
instruction is presented to the issuer:

(1) the person specified in the instruction as the
regi stered owner of the uncertificated security will be the
regi stered owner; and

(2) the transfer of the uncertificated security requested
in the instruction will be registered by the issuer free from al
liens, security interests, restrictions, and clains other than those
specified in the instruction.

(d) A guarantor under Subsections (a) and (b) or a special
guar ant or under Subsection (c) does not otherw se warrant the
rightful ness of the transfer.

(e) A person who guarantees an indorsenment of a security
certificate makes the warranties of a signature guarantor under
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Subsection (a) and also warrants the rightful ness of the transfer in
all respects.

(f) A person who guarantees an instruction requesting the
transfer of an uncertificated security nakes the warranties of a
speci al signature guarantor under Subsection (c) and al so warrants
the rightfulness of the transfer in all respects.

(g) An issuer may not require a special guaranty of signature,
a guaranty of indorsenent, or a guaranty of instruction as a
condition to registration of transfer.

(h) The warranties under this section are made to a person
taking or dealing with the security in reliance on the guaranty, and
the guarantor is liable to the person for loss resulting fromtheir
breach. An indorser or originator of an instruction whose signature,
i ndorsenent, or instruction has been guaranteed is liable to a
guarantor for any |loss suffered by the guarantor as a result of
breach of the warranties of the guarantor.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.307. PURCHASER S RI GHT TO REQUI SI TES FOR REG STRATI ON OF
TRANSFER. Unl ess otherw se agreed, the transferor of a security on
due demand shall supply the purchaser with proof of authority to
transfer or with any other requisite necessary to obtain registration
of the transfer of the security, but if the transfer is not for
val ue, a transferor need not conply unless the purchaser pays the

necessary expenses. |If the transferor fails within a reasonable tine
to conply with the demand, the purchaser nay reject or rescind the
transfer.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

SUBCHAPTER D. REGQ STRATI ON

Sec. 8.401. DUTY OF ISSUER TO REA STER TRANSFER. (a) |If a
certificated security in registered formis presented to an issuer
with a request to register transfer or an instruction is presented to
an issuer with a request to register transfer of an uncertificated
security, the issuer shall register the transfer as requested if:

(1) under the terns of the security the person seeking

registration of transfer is eligible to have the security registered
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in its nane;

(2) the indorsenent or instruction is made by the
appropriate person or by an agent who has actual authority to act on
behal f of the appropriate person;

(3) reasonable assurance is given that the indorsenent or
instruction is genuine and authorized (Section 8.402);

(4) any applicable lawrelating to the collection of taxes
has been conplied wth;

(5) the transfer does not violate any restriction on
transfer inposed by the issuer in accordance with Section 8.204;

(6) a demand that the issuer not register transfer has not
becone effective under Section 8.403, or the issuer has conplied with
Section 8.403(b) but no | egal process or indemity bond is obtained
as provided in Section 8.403(d); and

(7) the transfer is in fact rightful or is to a protected
pur chaser.

(b) If an issuer is under a duty to register a transfer of a
security, the issuer is liable to a person presenting a certificated
security or an instruction for registration or to the person's
principal for loss resulting fromunreasonable delay in registration
or failure or refusal to register the transfer.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.402. ASSURANCE THAT | NDORSEMENT OR | NSTRUCTION | S
EFFECTIVE. (a) An issuer may require the follow ng assurance that
each necessary indorsenment or each instruction is genuine and
aut hori zed:

(1) in all cases, a guaranty of the signature of the person
maki ng an i ndorsenment or originating an instruction, including, in
the case of an instruction, reasonabl e assurance of identity;

(2) if the indorsement is made or the instruction is
originated by an agent, appropriate assurance of actual authority to
si gn;

(3) if the indorsenent is nmade or the instruction is
originated by a fiduciary pursuant to Section 8.107(a)(4) or (5),
appropriate evidence of appointnment or incunbency;

(4) if there is nore than one fiduciary, reasonable
assurance that all who are required to sign have done so; and
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(5) if the indorsenent is nmade or the instruction is
originated by a person not covered by another provision of this
subsection, assurance appropriate to the case corresponding as nearly
as may be to the provisions of this subsection.

(b) An issuer may elect to require reasonabl e assurance beyond
that specified in this section.
(c) In this section:

(1) "Appropriate evidence of appointnment or incunbency"”
nmeans:

(A) in the case of a fiduciary appointed or qualified
by a court, a certificate issued by or under the direction or
supervi sion of the court or an officer thereof and dated within 60
days before the date of presentation for transfer; or

(B) in any other case, a copy of a docunment show ng the
appoi ntnment or a certificate issued by or on behalf of a person
reasonably believed by an issuer to be responsible or, in the absence
of that document or certificate, other evidence the issuer reasonably
consi ders appropri ate.

(2) "Q@uaranty of the signature"” means a guaranty signed by
or on behalf of a person reasonably believed by the issuer to be
responsi ble. An issuer nmay adopt standards with respect to
responsibility if they are not mani festly unreasonabl e.

Amrended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995

Sec. 8.403. DEMAND THAT | SSUER NOT REG STER TRANSFER. (a) A
person who is an appropriate person to nmake an i ndorsenent or
originate an instruction nmay demand that the issuer not register
transfer of a security by conmmunicating to the issuer a notification
that identifies the registered owner and the issue of which the
security is a part and provi des an address for conmunications
directed to the person nmaking the demand. The demand is effective
only if it is received by the issuer at a tinme and in a manner
af fording the issuer reasonable opportunity to act on it.

(b) If a certificated security in registered formis presented
to an issuer with a request to register transfer or an instruction is
presented to an issuer with a request to register transfer of an
uncertificated security after a demand that the issuer not register
transfer has becone effective, the issuer shall pronptly conmunicate
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to (i) the person who initiated the demand at the address provided in
the demand and (ii) the person who presented the security for
registration of transfer or initiated the instruction requesting
registration of transfer a notification stating that:

(1) the certificated security has been presented for
registration of transfer or the instruction for registration of
transfer of the uncertificated security has been received;

(2) a demand that the issuer not register transfer had
previ ously been received; and

(3) the issuer will withhold registration of transfer for a
period of time stated in the notification in order to provide the
person who initiated the demand an opportunity to obtain | egal
process or an indemmity bond.

(c) The period described in Subsection (b)(3) my not exceed 30
days after the date of communication of the notification. A shorter
period nmay be specified by the issuer if it is not manifestly
unr easonabl e.

(d) An issuer is not liable to a person who initiated a demand
that the issuer not register transfer for any |loss the person suffers
as a result of registration of a transfer pursuant to an effective
i ndorsenent or instruction if the person who initiated the demand
does not, within the tine stated in the issuer's conmunication,
ei t her:

(1) obtain an appropriate injunction, restraining order, or
ot her process froma court of conpetent jurisdiction enjoining the
issuer fromregistering the transfer; or

(2) file with the issuer an indemity bond, sufficient in
the issuer's judgnent to protect the issuer and any transfer agent,
registrar, or other agent of the issuer involved fromany loss it or
they may suffer by refusing to register the transfer.

(e) This section does not relieve an issuer fromliability for
registering transfer pursuant to an indorsenment or instruction that
was not effective.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.404. WRONGFUL REG STRATION. (a) Except as otherw se
provided in Section 8.406, an issuer is liable for w ongful
registration of transfer if the issuer has registered a transfer of a
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security to a person not entitled to it, and the transfer was
regi st ered:

(1) pursuant to an ineffective indorsenent or instruction;

(2) after a demand that the issuer not register transfer
becane effective under Section 8.403(a) and the issuer did not conply
with Section 8.403(b);

(3) after the issuer had been served with an appropriate
i njunction, restraining order, or other process froma court of
conpetent jurisdiction enjoining it fromregistering the transfer,
and the issuer had a reasonabl e opportunity to act on the injunction,
restraining order, or other |egal process; or

(4) by an issuer acting in collusion with the w ongdoer.

(b) An issuer that is liable for wongful registration of
transfer under Subsection (a) on demand shall provide the person
entitled to the security with a like certificated or uncertificated
security and any paynments or distributions that the person did not
receive as a result of the wongful registration. |If an overissue
woul d result, the issuer's liability to provide the person with a
i ke security is governed by Section 8.210.

(c) Except as otherwi se provided in Subsection (a) or in a |law
relating to the collection of taxes, an issuer is not liable to an
owner or other person suffering loss as a result of the registration
of a transfer of a security if registration was nmade pursuant to an
effective indorsenent or instruction.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.405. REPLACEMENT OF LOST, DESTROYED, OR WRONGFULLY TAKEN
SECURI TY CERTI FI CATE. (a) |If an owner of a certificated security,
whether in registered or bearer form clains that the certificate has
been | ost, destroyed, or wongfully taken, the issuer shall issue a
new certificate if the owner:

(1) so requests before the issuer has notice that the
certificate has been acquired by a protected purchaser;

(2) files with the issuer a sufficient indemity bond; and

(3) satisfies other reasonable requirenents inposed by the
i ssuer.

(b) If, after the issue of a new security certificate, a
protected purchaser of the original certificate presents it for
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registration of transfer, the issuer shall register the transfer

unl ess an overissue would result. In that case, the issuer's
l[iability is governed by Section 8.210. 1In addition to any rights on
the indemity bond, an issuer nay recover the new certificate froma
person to whomit was issued or any person taking under that person,
except a protected purchaser.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.406. OBLI GATI ON TO NOTI FY | SSUER OF LOST, DESTROYED, OR
WRONGFULLY TAKEN SECURI TY CERTIFICATE. |If a security certificate has
been | ost, apparently destroyed, or wongfully taken, and the owner
fails to notify the issuer of that fact within a reasonable tine
after the owner has notice of it and the issuer registers a transfer
of the security before receiving notification, the owner may not
assert against the issuer a claimfor registering the transfer under
Section 8.404 or a claimto a new security certificate under Section
8. 405.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.407. AUTHENTI CATI NG TRUSTEE, TRANSFER AGENT, AND
REG STRAR. A person acting as authenticating trustee, transfer
agent, registrar, or other agent for an issuer in the registration of
a transfer of its securities, in the issue of new security
certificates or uncertificated securities, or in the cancellation of
surrendered security certificates has the sanme obligation to the
hol der or owner of a certificated or uncertificated security with
regard to the particular functions perfornmed as the issuer has in
regard to those functions.

Amended by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

SUBCHAPTER E. SECURI TY ENTI TLEMENTS
Sec. 8.501. SECURI TI ES ACCOUNT; ACQUI SI TION OF SECURI TY
ENTI TLEMENT FROM SECURI TI ES | NTERVEDI ARY. (a) "Securities account"”
nmeans an account to which a financial asset is or may be credited in
accordance with an agreenent under which the person naintaining the
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account undertakes to treat the person for whomthe account is
mai ntai ned as entitled to exercise the rights that conprise the
financi al asset.

(b) Except as otherw se provided in Subsections (d) and (e), a
person acquires a security entitlenment if a securities internediary:

(1) indicates by book entry that a financial asset has been
credited to the person's securities account;

(2) receives a financial asset fromthe person or acquires
a financial asset for the person and, in either case, accepts it for
credit to the person's securities account; or

(3) becones obligated under other law, regulation, or rule
to credit a financial asset to the person's securities account.

(c) If a condition of Subsection (b) has been net, a person has
a security entitlenment even though the securities internmediary does
not itself hold the financial asset.

(d) If a securities internmediary holds a financial asset for
anot her person, and the financial asset is registered in the name of,
payable to the order of, or specially indorsed to the other person
and has not been indorsed to the securities internediary or in blank,
the other person is treated as holding the financial asset directly
rather than as having a security entitlenent with respect to the
financial asset.

(e) Issuance of a security is not establishnent of a security
entitlement.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.502. ASSERTI ON OF ADVERSE CLAI M AGAI NST ENTI TLEMENT
HOLDER. An action based on an adverse claimto a financial asset,
whet her framed in conversion, replevin, constructive trust, equitable
lien, or other theory, may not be asserted agai nst a person who
acquires a security entitlenent under Section 8.501 for value and
wi t hout notice of the adverse claim

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.503. PROPERTY | NTEREST OF ENTI TLEMENT HOLDER | N
FI NANCI AL ASSET HELD BY SECURI TI ES | NTERVEDI ARY. (a) To the extent
necessary for a securities internediary to satisfy all security
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entitlenments with respect to a particular financial asset, al
interests in that financial asset held by the securities internediary
are held by the securities internediary for the entitlement hol ders,
are not property of the securities intermediary, and are not subject
to clainms of creditors of the securities internediary, except as

ot herwi se provided in Section 8.511

(b) An entitlenment holder's property interest with respect to a
particul ar financial asset under Subsection (a) is a pro rata
property interest in all interests in that financial asset held by
the securities internmediary, without regard to the tinme the
entitlement hol der acquired the security entitlenent or the tine the
securities internmediary acquired the interest in that financial
asset .

(c) An entitlenment holder's property interest with respect to a
particul ar financial asset under Subsection (a) may be enforced
agai nst the securities intermediary only by exercise of the
entitlement holder's rights under Sections 8.505-8. 508.

(d) An entitlenment holder's property interest with respect to a
particul ar financial asset under Subsection (a) may be enforced
agai nst a purchaser of the financial asset or interest therein only
if:

(1) insolvency proceedi ngs have been initiated by or
agai nst the securities internediary;

(2) the securities internediary does not have sufficient
interests in the financial asset to satisfy the security entitlenents
of all of its entitlenment holders to that financial asset;

(3) the securities internediary violated its obligations
under Section 8.504 by transferring the financial asset or interest
therein to the purchaser; and

(4) the purchaser is not protected under Subsection (f).

(e) The trustee or other liquidator, acting on behalf of al
entitlement hol ders having security entitlenents with respect to a
particul ar financial asset, may recover the financial asset, or
interest therein, fromthe purchaser. |If the trustee or other
liquidator elects not to pursue that right, an entitlenent hol der
whose security entitlenent remains unsatisfied has the right to
recover its interest in the financial asset fromthe purchaser.

(f) An action based on the entitlenment holder's property
interest with respect to a particular financial asset under
Subsection (a), whether franed in conversion, replevin, constructive
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trust, equitable lien, or other theory, may not be asserted agai nst
any purchaser of a financial asset or interest therein who gives
val ue, obtains control, and does not act in collusion with the
securities internediary in violating the securities internmediary's
obl i gati ons under Section 8.504.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.504. DUTY OF SECURI TI ES | NTERVEDI ARY TO NMAI NTAI'N
FI NANCI AL ASSET. (a) A securities internmediary shall pronptly
obtain and thereafter maintain a financial asset in a quantity
corresponding to the aggregate of all security entitlenents it has
established in favor of its entitlenment holders with respect to that
financial asset. The securities internediary may maintain those
financial assets directly or through one or nore other securities
i ntermedi ari es.

(b) Except to the extent otherw se agreed on by its entitlenent
hol der, a securities internmediary may not grant any security
interests in a financial asset it is obligated to mai ntain pursuant
to Subsection (a).

(c) A securities internediary satisfies the duty in Subsection
(a) if:

(1) the securities internediary acts with respect to the
duty as agreed on by the entitlenent holder and the securities
internediary; or

(2) in the absence of agreenent, the securities
i nternedi ary exercises due care in accordance with reasonabl e
commerci al standards to obtain and maintain the financial asset.

(d) This section does not apply to a clearing corporation that
is itself the obligor of an option or simlar obligation to which its
entitlenment hol ders have security entitlenents.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.505. DUTY OF SECURI Tl ES | NTERVEDI ARY W TH RESPECT TO
PAYMENTS AND DI STRIBUTIONS. (a) A securities internmediary shal
take action to obtain a paynment or distribution nmade by the issuer of
a financial asset. A securities internediary satisfies the duty if:
(1) the securities internediary acts with respect to the
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duty as agreed on by the entitlenent holder and the securities
internediary; or
(2) in the absence of agreenent, the securities

i nternedi ary exerci ses due care in accordance with reasonabl e
commercial standards to attenpt to obtain the paynent or
di stribution.

(b) A securities internmediary is obligated to its entitlenent
hol der for a paynent or distribution nade by the issuer of a
financial asset if the paynment or distribution is received by the
securities internediary.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.506. DUTY OF SECURI TI ES | NTERVEDI ARY TO EXERCI SE RI GHTS
AS DI RECTED BY ENTI TLEMENT HOLDER. A securities internediary shal
exercise rights with respect to a financial asset if directed to do
so by an entitlement holder. A securities internediary satisfies the
duty if:

(1) the securities internediary acts with respect to the
duty as agreed on by the entitlenent holder and the securities
internediary; or

(2) in the absence of agreenent, the securities
intermedi ary either places the entitlenent holder in a position to
exercise the rights directly or exercises due care in accordance with
reasonabl e comerci al standards to follow the direction of the
entitlenment hol der.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.507. DUTY OF SECURI TI ES | NTERVEDI ARY TO COMPLY W TH

ENTI TLEMENT CRDER. (a) A securities internmediary shall conply with
an entitlenent order if the entitlenment order is originated by the
appropriate person, the securities internediary has had reasonabl e
opportunity to assure itself that the entitlenent order is genuine
and aut horized, and the securities internediary has had reasonabl e
opportunity to conply with the entitlenent order. A securities
internediary satisfies the duty if:

(1) the securities internediary acts with respect to the
duty as agreed on by the entitlenent holder and the securities
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internediary; or

(2) in the absence of agreenent, the securities
i nternedi ary exercises due care in accordance with reasonabl e
comercial standards to conply with the entitl enent order.

(b) If a securities internediary transfers a financial asset
pursuant to an ineffective entitlenent order, the securities
internediary shall reestablish a security entitlenent in favor of the
person entitled to it and pay or credit any paynents or distributions
that the person did not receive as a result of the wongful transfer.
If the securities intermediary does not reestablish a security
entitlenment, the securities internmediary is liable to the entitlenent
hol der for damages.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.508. DUTY OF SECURI TI ES | NTERMVEDI ARY TO CHANGE

ENTI TLEMENT HOLDER S POSI TION TO OTHER FORM OF SECURI TY HOLDI NG A
securities internediary shall act at the direction of an entitlenent
hol der to change a security entitlenment into another avail able form
of holding for which the entitlenent holder is eligible or to cause
the financial asset to be transferred to a securities account of the
entitlenment holder with another securities internmediary. A
securities intermediary satisfies the duty if:

(1) the securities internediary acts as agreed on by the
entitlement holder and the securities internediary; or

(2) in the absence of agreenent, the securities
i nternedi ary exercises due care in accordance with reasonabl e
comercial standards to follow the direction of the entitlenent
hol der.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.509. SPECI FI CATI ON OF DUTI ES OF SECURI Tl ES | NTERVEDI ARY
BY OTHER STATUTE OR REGULATI ON;, MANNER OF PERFORMANCE OF DUTI ES OF
SECURI TI ES | NTERMEDI ARY AND EXERCI SE OF RI GHTS OF ENTI TLEMENT HOLDER
(a) |If the substance of a duty inposed on a securities internediary
by Sections 8.504-8.508 is the subject of another statute,
regul ation, or rule, conpliance with that statute, regulation, or
rule satisfies the duty.
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(b) To the extent that specific standards for the perfornmance
of the duties of a securities internediary or the exercise of the
rights of an entitlenent hol der are not specified by another statute,
regul ation, or rule or by agreenent between the securities
intermediary and the entitlenent holder, the securities internediary
shall performits duties and the entitlenent hol der shall exercise
its rights in a conmercially reasonabl e manner.

(c) The obligation of a securities internmediary to performthe
duties inposed by Sections 8.504-8.508 is subject to:

(1) rights of the securities internmediary arising out of a
security interest under a security agreement with the entitlenent
hol der or otherw se; and

(2) rights of the securities intermnmediary under anot her
| aw, regulation, rule, or agreenent to w thhold performance of its
duties as a result of unfulfilled obligations of the entitlenent
hol der to the securities internediary.

(d) Sections 8.504-8.508 do not require a securities
internediary to take any action that is prohibited by another
statute, regulation, or rule.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

Sec. 8.510. RICGHTS OF PURCHASER OF SECURI TY ENTI TLEMENT FROM
ENTI TLEMENT HOLDER. (a) |In a case not covered by the priority rules
in Chapter 9 or the rules stated in Subsection (c), an action based
on an adverse claimto a financial asset or security entitlenent,
whet her franmed in conversion, replevin, constructive trust, equitable
lien, or other theory, may not be asserted agai nst a person who
purchases a security entitlenment, or an interest therein, froman
entitlement holder if the purchaser gives val ue, does not have notice
of the adverse claim and obtains control.

(b) If an adverse claimcould not have been asserted agai nst an
entitlement hol der under Section 8.502, the adverse clai mcannot be
asserted agai nst a person who purchases fromthe entitlenent hol der a
security entitlenment or an interest therein.

(c) In a case not covered by the priority rules in Chapter 9, a
purchaser for value of a security entitlenment, or an interest
therein, who obtains control has priority over a purchaser of a
security entitlenent, or an interest therein, who does not obtain
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control. Except as otherw se provided in Subsection (d), purchasers
who have control rank according to priority in time of:

(1) the purchaser's becom ng the person for whomthe
securities account, in which the security entitlenment is carried, is
mai ntai ned, if the purchaser obtained control under Section
8.106(d) (1);

(2) the securities internediary's agreenent to conply with
the purchaser's entitlenent orders with respect to security
entitlements carried or to be carried in the securities account in
whi ch the security entitlenent is carried, if the purchaser obtained
control under Section 8.106(d)(2); or

(3) if the purchaser obtained control through another
per son under Section 8.106(d)(3), the tine on which priority would be
based under this subsection if the other person were the secured
party.

(d) A securities internmediary as purchaser has priority over a
conflicting purchaser who has control unless otherw se agreed on by
the securities internediary.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.
Amended by Acts 1999, 76th Leg., ch. 414, Sec. 2.31, eff. July 1,
2001.

Sec. 8.511. PRIORITY AMONG SECURI TY | NTERESTS AND ENTI TLEMENT
HOLDERS. (a) Except as otherw se provided in Subsections (b) and
(c), if a securities internediary does not have sufficient interests
in a particular financial asset to satisfy both its obligations to
entitlenment hol ders who have security entitlenents to that financial
asset and its obligation to a creditor of the securities internediary
who has a security interest in that financial asset, the clains of
entitlement hol ders, other than the creditor, have priority over the
claimof the creditor.

(b) Aclaimof a creditor of a securities intermediary who has
a security interest in a financial asset held by a securities
intermediary has priority over clains of the securities
internediary's entitlenment hol ders who have security entitlenents
with respect to that financial asset if the creditor has control over
the financial asset.

(c) If a clearing corporation does not have sufficient
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financial assets to satisfy both its obligations to entitlenent

hol ders who have security entitlenments with respect to a financial
asset and its obligation to a creditor of the clearing corporation
who has a security interest in that financial asset, the claimof the
creditor has priority over the clains of entitlenent hol ders.

Added by Acts 1995, 74th Leg., ch. 962, Sec. 1, eff. Sept. 1, 1995.

CHAPTER 9. SECURED TRANSACTI ONS
SUBCHAPTER A. SHORT TI TLE, DEFI NI TI ONS, AND GENERAL CONCEPTS
Sec. 9.101. SHORT TITLE. This chapter nmay be cited as Uniform
Comrer ci al Code-- Secured Transacti ons.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.102. DEFINITIONS AND INDEX OF DEFINITIONS. (a) In this
chapter:

(1) "Accession" means goods that are physically united with
ot her goods in such a manner that the identity of the original goods
is not |ost.

(2) "Account," except as used in "account for," neans a
right to paynment of a nonetary obligation, whether or not earned by
performance, (i) for property that has been or is to be sold, |eased,
| i censed, assigned, or otherw se disposed of, (ii) for services
rendered or to be rendered, (iii) for a policy of insurance issued or
to be issued, (iv) for a secondary obligation incurred or to be
incurred, (v) for energy provided or to be provided, (vi) for the use
or hire of a vessel under a charter or other contract, (vii) arising
out of the use of a credit or charge card or information contained on
or for use with the card, or (viii) as winnings in a lottery or other
gane of chance operated or sponsored by a state, governmental unit of
a state, or person licensed or authorized to operate the gane by a
state or governnmental unit of a state. The termincludes health-
care-insurance receivables. The termdoes not include (i) rights to
paynent evi denced by chattel paper or an instrunment, (ii) commerci al
tort clainms, (iii) deposit accounts, (iv) investnent property, (V)
letter-of-credit rights or letters of credit, or (vi) rights to
paynment for noney or funds advanced or sold, other than rights
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arising out of the use of a credit or charge card or information
contained on or for use wth the card.

(3) "Account debtor" neans a person obligated on an
account, chattel paper, or general intangible. The term does not
i ncl ude persons obligated to pay a negotiable instrunment, even if the
instrunment constitutes part of chattel paper.

(4) "Accounting," except as used in "accounting for," neans
a record:

(A) authenticated by a secured party;

(B) indicating the aggregate unpaid secured obligations
as of a date not nore than 35 days earlier or 35 days later than the
date of the record; and

(C identifying the conponents of the obligations in
reasonabl e detail .

(5 "Agricultural lien" neans an interest in farm products:

(A) that secures paynment or performance of an
obligation for:

(1) goods or services furnished in connection with
a debtor's farm ng operation; or

(ii) rent on real property |leased by a debtor in
connection with its farm ng operation;

(B) that is created by statute in favor of a person
t hat :

(1) in the ordinary course of its business
furni shed goods or services to a debtor in connection with a debtor's
farm ng operation; or

(1i) leased real property to a debtor in connection
with the debtor's farm ng operation; and

(© whose effectiveness does not depend on the person's
possessi on of the personal property.

(6) "As-extracted collateral” neans:

(A) oil, gas, or other mnerals that are subject to a
security interest that:

(i) 1is created by a debtor having an interest in
the mneral s before extraction; and
(1i) attaches to the mnerals as extracted; or

(B) accounts arising out of the sale at the well head or
m nehead of oil, gas, or other mnerals in which the debtor had an
i nterest before extraction.

(7) "Authenticate" neans:
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(A) to sign; or

(B) wth present intent to adopt or accept a record, to
attach to or logically associate wwth the record an el ectronic sound,
synbol, or process.

(8) "Bank" nmeans an organi zation that is engaged in the
busi ness of banking. The termincludes savings banks, savings and
| oan associations, credit unions, and trust conpanies.

(9) "Cash proceeds"” neans proceeds that are noney, checks,
deposit accounts, or the |ike.

(10) "Certificate of title" neans a certificate of title
with respect to which a statute provides for the security interest in
question to be indicated on the certificate as a condition or result
of the security interest's obtaining priority over the rights of a
l[ien creditor with respect to the collateral. The termincludes
anot her record maintained as an alternative to a certificate of title
by the governmental unit that issues certificates of title if a
statute permts the security interest in question to be indicated on
the record as a condition or result of the security interest's
obtaining priority over the rights of a lien creditor with respect to
t he col |l ateral

(11) "Chattel paper" nmeans a record or records that
evi dence both a nonetary obligation and a security interest in
specific goods, a security interest in specific goods and software
used in the goods, a security interest in specific goods and |icense
of software used in the goods, a | ease of specific goods, or a | ease
of specific goods and license of software used in the goods. 1In this
subdi vi sion, "nonetary obligation” nmeans a nonetary obligation
secured by the goods or owed under a |ease of the goods and incl udes
a nonetary obligation with respect to software used in the goods.

The term does not include (i) charters or other contracts invol ving
the use or hire of a vessel or (ii) records that evidence a right to
paynent arising out of the use of a credit or charge card or
information contained on or for use with the card. |If a transaction
is evidenced by records that include an instrunment or series of
instrunents, the group of records taken together constitutes chattel
paper.

(12) "Collateral"” means the property subject to a security
interest or agricultural lien. The termincludes:

(A) proceeds to which a security interest attaches;
(B) accounts, chattel paper, paynent intangibles, and
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prom ssory notes that have been sold; and
(C© goods that are the subject of a consignnent.
(13) "Commercial tort claimM means a claimarising in tort
with respect to which:
(A) the claimant is an organization; or
(B) the claimant is an individual and the claim
(1) arose in the course of the claimnt's business
or profession; and
(1i) does not include damages arising out of
personal injury to or the death of an individual.

(14) "Commodity account” means an account maintained by a
comodity internmediary in which a cormmpdity contract is carried for a
comodity customer.

(15) "Commodity contract” neans a commodity futures
contract, an option on a comobdity futures contract, a commodity
option, or another contract if the contract or option is:

(A) traded on or subject to the rules of a board of
trade that has been designated as a contract market for such a
contract pursuant to federal commodities |aws; or

(B) traded on a foreign comodity board of trade,
exchange, or market and is carried on the books of a commodity
internediary for a comodity custoner.

(16) "Commodity custoner” nmeans a person for which a
comodity internediary carries a comodity contract on its books.

(17) "Commodity internedi ary” neans a person that:

(A) is registered as a futures conm ssion nerchant
under federal commodities |law, or

(B) in the ordinary course of its business provides
cl earance or settlenent services for a board of trade that has been
desi gnated as a contract nmarket pursuant to federal commobdities | aw.

(18) " Conmuni cate" neans:

(A) to send a witten or other tangible record;

(B) to transmit a record by any nmeans agreed upon by
t he persons sendi ng and receiving the record; or

(C© in the case of transm ssion of a record to or by a
filing office, to transmt a record by any neans prescribed by
filing-office rule.

(19) "Consignee" neans a merchant to which goods are
delivered in a consignnent.

(20) "Consignnent" neans a transaction, regardless of its
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form in which a person delivers goods to a nmerchant for the purpose
of sal e and:
(A) the nmerchant:
(1) deals in goods of that kind under a nane ot her
than the name of the person making delivery;
(i) is not an auctioneer; and
(tit) is not generally known by its creditors to be
substantially engaged in selling the goods of others;
(B) wth respect to each delivery, the aggregate val ue
of the goods is $1,000 or nore at the tinme of delivery;
(C© the goods are not consunmer goods i medi ately before
delivery;
(D) the transaction does not create a security interest
t hat secures an obligation; and
(E) the transaction does not involve delivery of a work
of art to an art dealer or delivery of a sound recording to a
distributor if Chapter 2101, QOccupations Code, applies to the
delivery.
(21) "Consignor" neans a person that delivers goods to a
consi gnee in a consignment.
(22) "Consuner debtor" means a debtor in a consuner
transacti on.
(23) "Consuner goods" neans goods that are used or bought
for use primarily for personal, famly, or househol d purposes.
(24) "Consuner-goods transaction" means a consumer
transaction in which:
(A) an individual incurs an obligation primrily for
personal, famly, or household purposes; and
(B) a security interest in consunmer goods secures the
obl i gati on.
(25) "Consumer obligor"” nmeans an obligor who is an
i ndi vi dual and who incurred the obligation as part of a transaction
entered into primarily for personal, famly, or househol d purposes.
(26) "Consumer transaction"” neans a transaction in which
(i) an individual incurs an obligation primarily for personal,
famly, or household purposes, (ii) a security interest secures the
obligation, and (iii) the collateral is held or acquired primarily
for personal, famly, or household purposes. The termincludes
consuner - goods transacti ons.
(27) "Continuation statenent” neans an anmendnment of a
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fi nanci ng statenent that:

(A) identifies, by its file nunber, the initial
financing statenent to which it relates; and

(B) indicates that it is a continuation statenent for,
or that it is filed to continue the effectiveness of, the identified
financi ng statenent.

(28) "Debtor"™ neans:

(A) a person having an interest, other than a security
interest or other lien, in the collateral, whether or not the person
is an obligor;

(B) a seller of accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes; or

(C a consignee.

(29) "Deposit account"™ nmeans a demand, tine, savings,
passbook, or simlar account maintained with a bank. The term
i ncl udes a nonnegotiable certificate of deposit. The term does not
i ncl ude investnent property or accounts evidenced by an instrunent.

(30) "Docunent" nmeans a docunent of title or a receipt of
the type described in Section 7.201(b).

(31) "Electronic chattel paper"” neans chattel paper
evi denced by a record or records consisting of information stored in
an el ectronic medi um

(32) "Encunbrance" neans a right, other than an ownership
interest, in real property. The termincludes nortgages and ot her
liens on real property.

(33) "Equiprment” neans goods other than inventory, farm
products, or consuner goods.

(34) "Farm products" neans goods, other than standing
tinmber, with respect to which the debtor is engaged in a farm ng
operati on and which are:

(A) crops grown, growi ng, or to be grown, including:

(i) crops produced on trees, vines, and bushes;
and

(1i) aquatic goods produced in aquacul tural
oper ati ons;

(B) livestock, born or unborn, including aquatic goods
produced in aquacul tural operations;

(C supplies used or produced in a farm ng operation;
or

(D) products of crops or livestock in their
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unmanuf act ured st ates.

(35) "Farm ng operation"” means raising, cultivating,
propagating, fattening, grazing, or any other farmng, |ivestock, or
aquacul tural operation.

(36) "File nunber” neans the nunber assigned to an initial
financi ng statenent pursuant to Section 9.519(a).

(37) "Filing office" means an office designated in Section
9.501 as the place to file a financing statenent.

(38) "Filing-office rule" nmeans a rul e adopted pursuant to
Section 9. 526.

(39) "Financing statenent™ nmeans a record or records
conposed of an initial financing statenment and any filed record
relating to the initial financing statenent.

(40) "Fixture filing" nmeans the filing of a financing
statenent covering goods that are or are to becone fixtures and
satisfying Sections 9.502(a) and (b). The termincludes the filing
of a financing statenment covering goods of a transmtting utility
that are or are to becone fixtures.

(41) "Fixtures" means goods that have beconme so related to
particular real property that an interest in themarises under the
real property law of the state in which the real property is
situated

(42) "General intangible" neans any personal property,
including things in action, other than accounts, chattel paper,
commercial tort clainms, deposit accounts, docunents, goods,

i nstrunments, investnment property, letter-of-credit rights, letters of
credit, noney, and oil, gas, or other mnerals before extraction.
The termincl udes paynent intangibles and software.

(43) Reserved.

(44) "Goods" neans all things that are novabl e when a
security interest attaches. The termincludes (i) fixtures, (ii)
standing tinber that is to be cut and renoved under a conveyance or
contract for sale, (iii) the unborn young of animals, (iv) crops
grown, growi ng, or to be grown, even if the crops are produced on
trees, vines, or bushes, and (v) manufactured hones. The termalso
i ncl udes a conputer program enbedded i n goods and any supporting
information provided in connection with a transaction relating to the
programif (i) the programis associated with the goods in such a
manner that it customarily is considered part of the goods, or (ii)
by becom ng the owner of the goods, a person acquires a right to use
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the programin connection with the goods. The term does not include
a conput er program enbedded in goods that consist solely of the

medi umin which the programis enbedded. The term al so does not

i ncl ude accounts, chattel paper, commercial tort clains, deposit
accounts, docunents, general intangibles, instrunments, investnent
property, letter-of-credit rights, letters of credit, noney, or oil,
gas, or other minerals before extraction.

(45) "Governmental unit" means a subdivision, agency,
departnent, county, parish, nmunicipality, or other unit of the
government of the United States, a state, or a foreign country. The
termincludes an organi zati on having a separate corporate existence
if the organization is eligible to issue debt on which interest is
exenpt fromincone taxation under the laws of the United States.

(46) "Health care insurance receivable" nmeans an interest
in or claimunder a policy of insurance that is a right to paynment of
a nonetary obligation for health care goods or services provided or
to be provided.

(47) "Instrument” nmeans a negotiable instrunent or any
other witing that evidences a right to the paynent of a nonetary
obligation, is not itself a security agreenment or |lease, and is of a
type that in ordinary course of business is transferred by delivery
wi th any necessary indorsenent or assignnment. The term does not
include (i) investnent property, (ii) letters of credit, (iii)
witings that evidence a right to paynent arising out of the use of a
credit or charge card or information contained on or for use with the
card, or (iv) nonnegotiable certificates of deposit.

(48) "lInventory" nmeans goods, other than farm products,

t hat :

(A) are |leased by a person as |essor;

(B) are held by a person for sale or |ease or to be
furni shed under a contract of service;

(C are furnished by a person under a contract of
service; or

(D) consist of raw naterials, work in process, or
materials used or consuned in a business.

(49) "lInvestnment property” nmeans a security, whether
certificated or uncertificated, security entitlenment, securities
account, commodity contract, or commodity account.

(50) "Jurisdiction of organization,”™ with respect to a
regi stered organi zation, neans the jurisdiction under whose | aw the
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organi zation is formed or organi zed.

(51) "Letter-of-credit right" nmeans a right to paynent or
performance under a letter of credit, whether or not the beneficiary
has demanded or is at the tinme entitled to demand paynent or
performance. The term does not include the right of a beneficiary to
demand paynent or performance under a letter of credit.

(52) "Lien creditor" neans:

(A) a creditor that has acquired a lien on the property
i nvol ved by attachnent, levy, or the Ilike;

(B) an assignee for benefit of creditors fromthe tine
of assignment;

(C a trustee in bankruptcy fromthe date of the filing
of the petition; or

(D) a receiver in equity fromthe tine of appointnent.

(53) "Manufactured hone" nmeans a structure, transportable
in one or nore sections, that, in the traveling node, is eight body
feet or nore in wdth or 40 body feet or nore in length, or, when
erected on site, is 320 or nore square feet, and that is built on a
per manent chassis and designed to be used as a dwelling with or
wi t hout a permanent foundati on when connected to the required
utilities, and includes the plunbing, heating, air-conditioning, and
el ectrical systens contained therein. The termincludes any
structure that neets all of the requirenents of this subdivision
except the size requirenents and with respect to which the
manuf acturer voluntarily files a certification required by the United
States secretary of housing and urban devel opnment and conplies with
t he standards established under Title 42 of the United States Code.

(54) "Manufactured-hone transaction” neans a secured
transacti on:

(A) that creates a purchase-noney security interest in
a manufactured honme, other than a manufactured home held as
i nventory; or

(B) in which a manufactured hone, other than a
manuf act ured honme held as inventory, is the primary collateral.

(55) "Mrtgage" neans a consensual interest in real
property, including fixtures, that secures paynment or perfornmance of
an obligation.

(56) "New debtor" neans a person that becones bound as
debt or under Section 9.203(d) by a security agreenent previously
entered into by another person.
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(57) "New val ue" neans (i) noney, (ii) noney's worth in
property, services, or new credit, or (iii) release by a transferee
of an interest in property previously transferred to the transferee.
The term does not include an obligation substituted for another
obl i gati on.

(58) "Noncash proceeds” neans proceeds other than cash
proceeds.

(59) "Nonnegotiable certificate of deposit” nmeans a witing
signed by a bank that:

(A) states on its face that it is a certificate of
deposit, as defined in Section 3.104, or receipt for a book entry;

(B) contains an acknow edgenent that a sum of noney has
been received by the bank, with an express or inplied agreenent that
the bank will repay the sum of noney; and

(© is not a negotiable instrunent.

(60) "Obligor" neans a person that, with respect to an
obl i gation secured by a security interest in or an agricultural lien
on the collateral, (i) owes paynent or other performance of the
obligation, (ii) has provided property other than the collateral to
secure paynment or other performance of the obligation, or (iii) is
ot herwi se accountable in whole or in part for paynent or other
performance of the obligation. The term does not include issuers or
nom nat ed persons under a letter of credit.

(61) "Oiginal debtor,"” except as used in Section 9.310(c),
nmeans a person that, as debtor, entered into a security agreenent to
whi ch a new debtor has becone bound under Section 9.203(d).

(62) "Paynent intangible" nmeans a general intangible under
whi ch the account debtor's principal obligation is a nonetary
obl i gati on.

(63) "Person related to," with respect to an individual,
nmeans:

(A) the spouse of the individual;

(B) a brother, brother-in-law, sister, or sister-in-law
of the individual;

(C© an ancestor or |ineal descendant of the individual
or the individual's spouse; or

(D) any other relative, by blood or marriage, of the
i ndi vidual or the individual's spouse who shares the same hone with
t he individual .

(64) "Person related to," with respect to an organi zati on,
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nmeans:

(A) a person directly or indirectly controlling,
controlled by, or under comon control with the organization

(B) an officer or director of, or a person performng
simlar functions with respect to, the organization;

(C© an officer or director of, or a person performng
simlar functions with respect to, a person described in Paragraph
(A;

(D) the spouse of an individual described in Paragraph
(A, (B), or (Q; or

(E) an individual who is related by blood or marriage
to an individual described in Paragraph (A, (B), (©, or (D and
shares the sane hone with the individual

(65) "Proceeds," except as used in Section 9.609(b), neans
the foll om ng property:

(A) whatever is acquired upon the sale, |ease, |license,
exchange, or other disposition of collateral;

(B) whatever is collected on, or distributed on account
of, collateral;

(© rights arising out of collateral;

(D) to the extent of the value of collateral, clains
arising out of the loss, nonconformty, or interference with the use
of , defects or infringenent of rights in, or danage to the
collateral; or

(E) to the extent of the value of collateral and to the
extent payable to the debtor or the secured party, insurance payable
by reason of the |loss or nonconformty of, defects or infringenent of
rights in, or damage to the coll ateral

(66) "Prom ssory note" means an instrunment that evidences a
prom se to pay a nonetary obligation, does not evidence an order to
pay, and does not contain an acknow edgenent by a bank that the bank
has received for deposit a sumof noney or funds.

(67) "Proposal"™ nmeans a record authenticated by a secured
party that includes the terns on which the secured party is willing
to accept collateral in full or partial satisfaction of the
obligation it secures pursuant to Sections 9.620, 9.621, and 9. 622.

(68) "Public-finance transaction"” nmeans a secured
transaction in connection with which:

(A) debt securities are issued;

(B) all or a portion of the securities issued have an
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initial stated maturity of at |east 20 years; and

(C© the debtor, obligor, secured party, account debtor
or other person obligated on collateral, assignor or assignee or a
secured obligation, or assignor or assignee of a security interest is
a state or a governnental unit of a state.

(68-a) "Public organic record" neans a record that is
avai lable to the public for inspection and that is:

(A) arecord consisting of the record initially filed
with or issued by a state or the United States to form or organize an
organi zation and any record filed with or issued by the state or the
United States that amends or restates the initial record;

(B) an organic record of a business trust consisting of
the record initially filed with a state and any record filed with the
state that anmends or restates the initial record, if a statute of the
state governi ng business trusts requires that the record be filed
with the state; or

(C a record consisting of legislation enacted by the
| egi slature of a state or the Congress of the United States that
fornms or organi zes an organi zation, any record anendi ng the
| egislation, and any record filed with or issued by the state or the
United States that anends or restates the nane of the organization.

(69) "Pursuant to commitnent," with respect to an advance
made or ot her value given by a secured party, nmeans pursuant to the
secured party's obligation, whether or not a subsequent event of
default or other event not within the secured party's control has
relieved or may relieve the secured party fromits obligation

(70) "Record," except as used in "for record,” "of record,"”
"record or legal title," and "record owner," neans information that
is inscribed on a tangible nmediumor that is stored in an electronic
or other mediumand is retrievable in perceivable form

(71) "Registered organization" means an organi zation forned
or organi zed solely under the law of a single state or the United
States by the filing of a public organic record wth, the issuance of
a public organic record by, or the enactnent of |egislation by the
state or the United States. The termincludes a business trust that
is formed or organi zed under the law of a single state if a statute
of the state governing business trusts requires that the business
trust's organic record be filed with the state.

(72) "Secondary obligor" means an obligor to the extent
t hat :
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(A) the obligor's obligation is secondary; or

(B) the obligor has a right of recourse with respect to
an obligation secured by collateral against the debtor, another
obligor, or property of either.

(73) "Secured party" neans:

(A) a person in whose favor a security interest is
created or provided for under a security agreenent, whether or not
any obligation to be secured is outstanding;

(B) a person that holds an agricultural lien;

(© a consignor;

(D) a person to which accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes have been sol d;

(E) a trustee, indenture trustee, agent, collatera
agent, or other representative in whose favor a security interest or
agricultural lien is created or provided for; or

(F) a person that holds a security interest arising
under Section 2.401, 2.505, 2.711(c), 2A.508(e), 4.210, or 5.118.

(74) "Security agreenent” neans an agreenent that creates
or provides for a security interest.

(75) "Send," in connection with a record or notification,
nmeans:

(A) to deposit in the mail, deliver for transm ssion,
or transmt by any other usual nmeans of communi cation, w th postage
or cost of transm ssion provided for, addressed to any address
reasonabl e under the circunstances; or

(B) to cause the record or notification to be received
within the tinme that it would have been received if properly sent
under Paragraph (A).

(76) "Software" means a conputer program and any supporting
information provided in connection wwth a transaction relating to the
program The term does not include a conputer programthat is
included in the definition of "goods."

(77) "State" neans a state of the United States, the
District of Colunbia, Puerto Rico, the United States Virgin Islands,
or any territory or insular possession subject to the jurisdiction of
the United States.

(78) "Supporting obligation" nmeans a letter-of-credit right
or secondary obligation that supports the paynent or performance of
an account, chattel paper, a docunent, a general intangible, an
i nstrument, or investment property.
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(79) "Tangible chattel paper"” neans chattel paper evidenced
by a record or records consisting of information that is inscribed on
a tangi bl e nedi um

(80) "Term nation statenment” means an anendnent of a
financing statenent that:

(A) identifies, by its file nunber, the initial
financing statenent to which it relates; and

(B) indicates either that it is a termnation statenent
or that the identified financing statenent is no | onger effective.

(81) "Transmtting utility"” neans a person primarily
engaged in the business of:

(A) operating a railroad, subway, street railway, or
trolley bus;

(B) transmtting conmunications electrically,
el ectromagnetically, or by |ight;

(C© transmitting goods by pipeline or sewer; or

(D) transmtting or producing and transmtting
electricity, steam gas, or water

(b) The following definitions in other chapters apply to this

chapter:
"Appl i cant™ Section 5.102.
"Beneficiary" Section 5.102.
" Br oker™ Section 8.102.
"Certificated security"” Section 8.102.
" Check" Section 3.104.
"Cl earing corporation” Section 8.102.
"Contract for sale" Section 2.106.
"Control"™ (wth respect to Section 7.106.
a docunent of title)
"Cust onmer " Section 4.104.
"Entitlenment hol der" Section 8.102.
"Fi nanci al asset™ Section 8.102.
"Hol der in due course" Section 3.302.
"Issuer” (with respect to a
letter of credit
or letter-of-credit right) Section 5.102.
"lIssuer"” (with respect to a Section 8. 201.
security)
"Lease" Section 2A. 103.
"Lease agreenent” Section 2A. 103.

"Lease contract" Section 2A. 103.

n EICEStll Sssti Slq 2Q.393.
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"Lessee" Section 2A. 103.
"Lessee in ordinary course Section 2A.103.
of busi ness”

"Lessor" Section 2A. 103.
"Lessor's residual Section 2A. 103.
i nterest”

"Letter of credit” Section 5.102.
"Merchant" Section 2.104.
"Negotiabl e instrunent” Section 3.104.
"Nom nat ed person” Section 5.102.
" Not e" Section 3.104.
"Proceeds of a letter of Section 5.114.
credit”

"Prove" Section 3.103.
"Sal e" Section 2.106.
"Securities account™ Section 8.501.
"Securities internediary" Section 8.102.
"Security"” Section 8.102.
"Security certificate"” Section 8.102.
"Security entitlenent” Section 8.102.
"Uncertificated security" Section 8.102.

(c) Chapter 1 contains general definitions and principles of
construction and interpretation applicable throughout this chapter.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001; Acts 2001, 77th Leg., ch. 705, Sec. 1, eff. June 13, 2001;
Acts 2001, 77th Leg., ch. 1420, Sec. 14.728, eff. Sept. 1, 2001;
Acts 2003, 78th Leg., ch. 542, Sec. 19, eff. Sept. 1, 2003; Acts
2003, 78th Leg., ch. 917, Sec. 1, 2, eff. Sept. 1, 2003.
Amended by:

Acts 2005, 79th Leg., Ch. 122 (S.B. 1593), Sec. 19, eff.
Sept enber 1, 2005.

Acts 2005, 79th Leg., Ch. 233 (S.B. 846), Sec. 3, eff. My 27,
2005.

Acts 2011, 82nd Leg., R S., Ch. 67 (S.B. 782), Sec. 1, eff. July
1, 2013.

Sec. 9.103. PURCHASE- MONEY SECURI TY | NTEREST; APPLI CATI ON OF
PAYMENTS; BURDEN OF ESTABLISHING (a) In this section:
(1) "Purchase-noney collateral” neans goods or software
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t hat secures a purchase-noney obligation incurred with respect to
t hat col |l ateral

(2) "Purchase-noney obligation" nmeans an obligation of an
obligor incurred as all or part of the price of the collateral or for
val ue given to enable the debtor to acquire rights in or the use of
the collateral if the value is in fact so used.

(b) A security interest in goods is a purchase-noney security
i nterest:

(1) to the extent that the goods are purchase-noney
collateral with respect to that security interest;

(2) if the security interest is in inventory that is or was
pur chase-noney collateral, also to the extent that the security
i nterest secures a purchase-noney obligation incurred with respect to
other inventory in which the secured party holds or held a purchase-
nmoney security interest; and

(3) also to the extent that the security interest secures a
pur chase- noney obligation incurred with respect to software in which
the secured party holds or held a purchase-noney security interest.

(c) A security interest in software is a purchase-noney
security interest to the extent that the security interest also
secures a purchase-noney obligation incurred with respect to goods in
whi ch the secured party holds or held a purchase-noney security
interest if:

(1) the debtor acquired its interest in the software in an
integrated transaction in which it acquired an interest in the goods;
and

(2) the debtor acquired its interest in the software for
the principal purpose of using the software in the goods.

(d) The security interest of a consignor in goods that are the
subj ect of a consignnent is a purchase-noney security interest in
i nventory.

(e) In a transaction other than a consuner-goods transacti on,
if the extent to which a security interest is a purchase-noney
security interest depends on the application of a paynent to a
particul ar obligation, the paynent nust be appli ed:

(1) in accordance wth any reasonabl e nethod of application
to which the parties agree;

(2) in the absence of the parties' agreenent to a
reasonabl e nethod, in accordance with any intention of the obligor
mani fested at or before the tinme of paynent; or
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(3) in the absence of an agreenent to a reasonabl e et hod
and a tinely manifestation of the obligor's intention, in the
foll ow ng order:

(A) to obligations that are not secured; and

(B) if nore than one obligation is secured, to
obl i gations secured by purchase-noney security interests in the order
in which those obligations were incurred.

(f) 1In a transaction other than a consuner-goods transaction, a
pur chase- noney security interest does not lose its status as such,
even if:

(1) the purchase-noney collateral also secures an
obligation that is not a purchase-noney obligation;

(2) collateral that is not purchase-noney collateral also
secures the purchase-noney obligation; or

(3) the purchase-noney obligation has been renewed,
refi nanced, consolidated, or restructured.

(g) In a transaction other than a consuner-goods transaction, a
secured party claimng a purchase-nbney security interest has the
burden of establishing the extent to which the security interest is a
pur chase- noney security interest.

(h) The Ilimtation of the rules in Subsections (e), (f), and
(g) to transactions other than consuner-goods transactions is
intended to |leave to the court the determi nation of the proper rules
i n consuner-goods transactions. The court may not infer fromthat
[imtation the nature of the proper rule in consuner-goods
transactions and may continue to apply established approaches.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.104. CONTROL OF DEPCSIT ACCOUNT. (a) A secured party
has control of a deposit account if:

(1) the secured party is the bank with which the deposit
account is maintained;

(2) the debtor, secured party, and bank have agreed in an
aut henticated record that the bank wll conmply with instructions
originated by the secured party directing disposition of the funds in
t he deposit account wi thout further consent by the debtor; or

(3) the secured party becones the bank's custonmer with
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respect to the deposit account.

(b) A secured party that has satisfied Subsection (a) has
control, even if the debtor retains the right to direct the
di sposition of funds fromthe deposit account.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001; Acts 2001, 77th Leg., ch. 705, Sec. 2, eff. June 13, 2001.

Sec. 9.105. CONTRCL OF ELECTRONI C CHATTEL PAPER. (a) A
secured party has control of electronic chattel paper if a system
enpl oyed for evidencing the transfer of interests in the chattel
paper reliably establishes the secured party as the person to which
the chattel paper was assigned.

(b) A systemsatisfies Subsection (a), and a secured party has
control of electronic chattel paper, if the record or records
conprising the chattel paper are created, stored, and assigned in
such a manner that:

(1) a single authoritative copy of the record or records
exists that is unique, identifiable, and, except as otherw se
provi ded in Subdivisions (4), (5), and (6), unalterable;

(2) the authoritative copy identifies the secured party as
t he assignee of the record or records;

(3) the authoritative copy is communicated to and
mai nt ai ned by the secured party or its designated custodi an;

(4) copies or anendnents that add or change an identified
assignee of the authoritative copy can be nmade only with the consent
of the secured party;

(5) each copy of the authoritative copy and any copy of a
copy is readily identifiable as a copy that is not the authoritative
copy; and

(6) any anmendnent of the authoritative copy is readily
identifiable as authorized or unauthorized.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.
Amended by:

Acts 2011, 82nd Leg., RS., Ch. 67 (S.B. 782), Sec. 2, eff. July
1, 2013.
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Sec. 9.106. CONTROL OF | NVESTMENT PROPERTY. (a) A person has
control of a certificated security, uncertificated security, or
security entitlenent as provided in Section 8.106.

(b) A secured party has control of a conmopdity contract if:

(1) the secured party is the commodity internmediary with
whi ch the commodity contract is carried; or

(2) the commodity custoner, secured party, and commodity
i nternedi ary have agreed that the comodity internediary will apply
any val ue distributed on account of the commodity contract as
directed by the secured party without further consent by the
commodity custoner.

(c) A secured party having control of all security entitlenments
or conmmodity contracts carried in a securities account or conmodity
account has control over the securities account or commodity account.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.107. CONTROL OF LETTER-OF-CREDIT RIGHT. A secured party
has control of a letter-of-credit right to the extent of any right to
paynment or performance by the issuer or any nom nated person if the
i ssuer or nom nated person has consented to an assi gnnent of proceeds
of the letter of credit under Section 5.114(c) or otherw se
applicable | aw or practice.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.108. SUFFI CI ENCY OF DESCRI PTION. (a) Except as
ot herwi se provided in Subsections (c), (d), and (e), a description of
personal or real property is sufficient, whether or not it is
specific, if it reasonably identifies what is described.

(b) Except as otherw se provided in Subsection (d), a
description of collateral reasonably identifies the collateral if it
identifies the collateral by:

(1) specific listing;

(2) category;

(3) except as otherwi se provided in Subsection (e), a type
of collateral defined in this title;
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(4) quantity;
(5) conputational or allocational fornmula or procedure; or
(6) except as otherw se provided in Subsection (c), any
other method, if the identity of the collateral is objectively
det er m nabl e.

(c) A description of collateral as "all the debtor's assets" or
"all the debtor's personal property” or using words of simlar inport
does not reasonably identify the collateral.

(d) Except as otherw se provided in Subsection (e), a
description of a security entitlenment, securities account, or
commodity account is sufficient if it describes:

(1) the collateral by those ternms or as investnent
property; or
(2) the underlying financial asset or commodity contract.

(e) A description only by type of collateral defined in this

title is an insufficient description of:

(1) a commercial tort claim or

(2) in a consuner transaction, consuner goods, a security
entitlenment, a securities account, or a commodity account.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.109. SCOPE. (a) Except as otherw se provided in
Subsections (c), (d), and (e), this chapter applies to:

(1) a transaction, regardless of its form that creates a
security interest in personal property or fixtures by contract;

(2) an agricultural lien;

(3) a sale of accounts, chattel paper, paynent intangibles,
or prom ssory notes;

(4) a consignnent;

(5) a security interest arising under Section 2.401, 2.505,
2.711(c), or 2A.508(e), as provided in Section 9.110; and

(6) a security interest arising under Section 4.210 or
5.118.

(b) The application of this chapter to a security interest in a
secured obligation is not affected by the fact that the obligation is
itself secured by a transaction or interest to which this chapter
does not apply.
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(c) This chapter does not apply to the extent that:

(1) a statute, regulation, or treaty of the United States
preenpts this chapter

(2) another statute of this state expressly governs the
creation, perfection, priority, or enforcement of a security interest
created by this state or a governnental unit of this state;

(3) a statute of another state, a foreign country, or a
governmental unit of another state or a foreign country, other than a
statute generally applicable to security interests, expressly governs
creation, perfection, priority, or enforcenment of a security interest
created by the state, country, or governnental unit; or

(4) the rights of a transferee beneficiary or nom nated
person under a letter of credit are independent and superior under
Section 5.114.

(d) This chapter does not apply to:

(1) alandlord' s lien, other than an agricultural |ien;

(2) alien, other than an agricultural lien, given by
statute or other rule of law for services or materials, but Section
9.333 applies with respect to priority of the lien;

(3) an assignnent of a claimfor wages, salary, or other
conpensati on of an enpl oyee;

(4) a sale of accounts, chattel paper, paynment intangibles,
or prom ssory notes as part of a sale of the business out of which
t hey arose;

(5) an assignnent of accounts, chattel paper, paynent
i ntangi bl es, or prom ssory notes that is for the purpose of
col l ection only;

(6) an assignnent of a right to paynent under a contract to
an assignee that is also obligated to perform under the contract;

(7) an assignnent of a single account, paynent intangible,
or prom ssory note to an assignee in full or partial satisfaction of
a preexisting indebtedness;

(8 a transfer of an interest in or an assignnent of a
cl ai munder a policy of insurance, other than an assignnment by or to
a health care provider of a health-care-insurance receivable and any
subsequent assignnent of the right to paynent, but Sections 9.315 and
9.322 apply with respect to proceeds and priorities in proceeds;

(9) an assignnent of a right represented by a judgnent,
ot her than a judgnent taken on a right to paynent that was
col | ateral
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(10) a right of recoupnent or set-off, but:

(A) Section 9.340 applies with respect to the
effectiveness of rights of recoupnent or set-off against deposit
accounts; and

(B) Section 9.404 applies with respect to defenses or
clainms of an account debtor;

(11) the creation or transfer of an interest in or lien on
real property, including a |l ease or rents, as defined by Section
64. 001, Property Code, the interest of a vendor or vendee in a
contract for deed to purchase an interest in real property, or the
interest of an optionor or optionee in an option to purchase an
interest in real property, except to the extent that provision is
made for:

(A) liens on real property in Sections 9.203 and 9. 308;

(B) fixtures in Section 9.334,

(C© fixture filings in Sections 9.501, 9.502, 9.512,
9.516, and 9.519; and

(D) security agreenents covering personal and real
property in Section 9.604;

(12) an assignnment of a claimarising in tort, other than a
commercial tort claim but Sections 9.315 and 9.322 apply with
respect to proceeds and priorities in proceeds; or

(13) an assignnment of a deposit account, other than a
nonnegoti able certificate of deposit, in a consunmer transaction, but
Sections 9.315 and 9.322 apply with respect to proceeds and
priorities in proceeds.

(e) The application of this chapter to the sale of accounts,
chattel paper, paynent intangibles, or prom ssory notes is not to
recharacterize that sale as a transaction to secure indebtedness but
to protect purchasers of those assets by providing a notice filing
system For all purposes, in the absence of fraud or intentional
m srepresentation, the parties' characterization of a transaction as
a sale of such assets shall be conclusive that the transaction is a
sale and is not a secured transaction and that title, |egal and
equi tabl e, has passed to the party characterized as the purchaser of
t hose assets regardl ess of whether the secured party has any recourse
agai nst the debtor, whether the debtor is entitled to any surplus, or
any other termof the parties' agreenent.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,

Statute text rendered on: 1/29/2016 - 341 -



BUSI NESS AND COMVERCE CODE

2001.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 636 (S.B. 889), Sec. 1, eff. June
17, 2011.

Sec. 9.110. SECURITY | NTERESTS ARl SI NG UNDER CHAPTER 2 OR 2A.

A security interest arising under Section 2.401, 2.505, 2.711(c), or
2A.508(e) is subject to this chapter. However, until the debtor
obt ai ns possessi on of the goods:

(1) the security interest is enforceable, even if Section
9.203(b)(3) has not been satisfied;

(2) filing is not required to perfect the security
i nterest;

(3) the rights of the secured party after default by the
debt or are governed by Chapter 2 or 2A;, and

(4) the security interest has priority over a conflicting
security interest created by the debtor.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

SUBCHAPTER B. EFFECTI VENESS OF SECURI TY AGREEMENT; ATTACHVENT OF

SECURI TY | NTEREST; RIGHTS OF PARTIES TO SECURI TY AGREEMENT

Sec. 9.201. CENERAL EFFECTI VENESS OF SECURI TY AGREEMENT. (a)
Except as otherwi se provided by this title, a security agreenent is
effective according to its terns between the parties, against
purchasers of the collateral, and agai nst creditors.

(b) A transaction subject to this chapter is subject to any
applicable rule of aw that establishes a different rule for
consumers and to:

(1) Title 4, Finance Code; and
(2) Subchapter E, Chapter 17.

(c) In case of conflict between this chapter and a rule of |aw,
statute, or regulation described in Subsection (b), the rule of I|aw,
statute, or regulation controls. Failure to conply with a statute or
regul ati on described in Subsection (b) has only the effect the
statute or regul ation specifies.

(d) This chapter does not:
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(1) validate any rate, charge, agreenment, or practice that
violates a rule of law, statute, or regulation described in
Subsection (b); or

(2) extend the application of the rule of law, statute, or
regul ation to a transacti on not otherw se subject to it.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.202. TITLE TO COLLATERAL | MVATERI AL. Except as
ot herwi se provided with respect to consignnments or sal es of accounts,
chattel paper, paynent intangibles, or prom ssory notes, the
provi sions of this chapter with regard to rights and obligations
apply whether title to collateral is in the secured party or the
debt or.

Amended by Acts 1999, 76th Leg., ch. 414, Sec. 1.01, eff. July 1,
2001.

Sec. 9.203. ATTACHVENT AND ENFORCEABI LI TY OF SECURI TY | NTEREST,;
PROCEEDS; SUPPORTI NG OBLI GATI ONS; FORMAL REQUI SITES. (a) A
security interest attaches to collateral when it beconmes enforceable
agai nst the debtor with respect to the collateral, unless an
agreenent expressly postpones the tine of attachnent.

(b) Except as otherwi se provided in Subsections (c)-(j), a
security interest is enforceable against the debtor and third parties
with respect to the collateral only if:

(1) value has been given;
(2) the debtor has rights in the collateral or the power to
transfer rights in the collateral to a secured party; and
(3) one of the following conditions is net:
(A) the debtor has authenticated a security agreenent
that provides a description of the collateral and, if the security
i nterest covers tinber to be cut, a description of the |and
concer ned;
(B) the collateral is not a certificated security and
is in the possession of the secured party under Section 9.313
pursuant to the debtor's security agreenent;
(C the collateral is a certificated security in
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regi stered formand the security certificate has been delivered to
the secured party under Section 8.301 p